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CONSENT DECREES IN THE ENFORCEMENT OF 
FEDERAL ANTI-TRUST LAWS 


HE Sherman Act has been on the statute books for forty-two 
years.’ In its enforcement consent decrees have always 
played an important part. About two hundred and thirty civil 
suits have been instituted by the United States under this Act, and, 
of these, one hundred and twelve were concluded by the entry of 
consent decrees.” Fifty-five of these decrees were entered in the 
eight years from 1925 to 1932 inclusive. From the first consent 


decree in 1906 until 1917 they came with irregularity both as to 
number and dates. Since that date, with a few breaks, their regu- 
larity has been increasing.* 

It is fair to assume that the increase in the taking of consent de- 
crees is coincident with the clarification of the law itself. Until 


1 26 STAT. 209 (1890), 15 U. S. C. § 1 (1926). 

2 Cases from 1890 to Nov. 30, 1928 are listed in THe Feperat ANTI-TRUST 
Laws witH AMENDMENTS (1930), published by the government. Cases instituted 
since that date have been obtained from Commerce CLEARING House, FEDERAL 
TRADE REGULATION SERVICE (7th ed. 1932), and Supplement in four volumes con- 
taining full texts of court opinions, 1890-1931. It is believed that the total figure is 
substantially, though not exactly, accurate. The consent decrees will be found in the 
Appendix of this article. 

8 The following table shows the number of consent decrees entered in each of 
the years from 1906 to 1932 inclusive: 

1906-2 1913-5 1920-4 1927-11 
1907-2 1914-6 1921-6 1928-6 
1908-0 IQI5-I 1922-5 1929-5 
1909-0 1916-1 1923-2 1930-8 
1910-0 1917-7 1924-0 1931-6 
IQII-2 1918-9 1925-5 1932-3 
1912-4 1926-11 Total-112 
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the meaning and application of the Sherman Act had been estab- 
lished by repeated court decisions, parties defendant would be 
unwilling to consent to the entry of a decree, and neither the gov- 
ernment nor the parties defendant would be in a position to 
negotiate its terms. Now that certain general propositions have 
been established by the Supreme Court, it is to be expected that 
consent decrees will play an increasingly important part in the 
enforcement of that law. There can be no doubt that novel ques- 
tions will again arise in meeting the changing economic conditions 
of business and of labor in the United States and each of these 
cases, under the law laid down by the court, must be determined by 
its own peculiar facts and circumstances; but even so, the cases 
under the Sherman Act, taken at their best, establish a general 
standard to be observed in the conduct of business and labor enter- 
prise. It is not likely that future decisions will enunciate new 
principles, but rather that they will clarify by example those prin- 
ciples already established. In view of the increasingly important 
part that decrees may play in the enforcement of the law, it would 
seem to be timely to inquire into the types of decrees that have 
been entered, their legal status, and their effectiveness, both from 
the standpoint of the government and of the parties defendant, 
_ as instrumentalities in the enforcement of the anti-trust laws. 


THE VALIDITY OF CONSENT DECREES AND THEIR 
MOopI!IFICATION: THE PACKERS LITIGATION 


The efforts of the packers to escape from the strait-jacket of 
the celebrated “ Packers Consent Decree ” of 1920, have resulted 
in two important decisions of the Supreme Court as to the validity 
of consent decrees and the conditions under which a decree may 
be modified.* As these are the only available decisions of the 
Supreme Court on this subject they deserve careful consideration. 

The decree was indeed far reaching. The petition in equity on 
which it was based named as parties defendant the five leading 
packers in the United States, Swift & Company, Armour & Com- 
pany, Morris & Company, Wilson & Company, and the Cudahy 
Packing Company, together with eighty subsidiary or affiliated 

* Swift & Co. v. United States, 276 U. S. 311 (1928) ; United States v. Swift 
& Co., 286 U. S. 106 (1932). 
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corporations and fifty individuals. The petition charged the de- 
fendants with attempting to monopolize a large proportion of the 
food supply of the nation and with attempting to extend the mo- 
nopoly by the means set forth. Simultaneously with the filing of 
the petition the defendants filed answers which denied its material 
allegations, and both sides stipulated that the court need make no 
findings of fact. With the consent of all parties the decree was 
entered on February 27, 1920, in the Supreme Court of the Dis- 
trict of Columbia.* 

The opening paragraph of the decree is important because of 
the part it played in the litigation that was to follow. It contained 
a recital that while the defendants 


“ maintain the truth of their answers and assert their innocence of any 
violation of law in fact or intent, they nevertheless, desiring to avoid 
every appearance of placing themselves in a position of antagonism to 
the Government, have consented and do consent to the making and 
entry of the decree now about to be entered without any findings of fact, 
upon condition that their consents to the entry of said decree shall not 
constitute or be considered an admission, and the rendition or entry of 
said decree, or the decree itself, shall not constitute or be considered an 
adjudication that the defendants or any of them have in fact violated 
any law of the United States.” ® 


The injunctive provisions of the decree, after enjoining the 
defendants generally from maintaining a monopoly and from en- 
tering or continuing any combination in restraint of trade, spe- 
cifically enjoined the defendants from (1) holding any interest in 
public stockyard companies, stockyard terminal railroads or mar-' 
ket newspapers, (2) engaging in, or holding any interest in, the 
business of manufacturing, selling or transporting any of 114 
enumerated food products, principally fish, vegetables, fruit and 


5 The decree may be found in 6 Commerce CLEARING House, FEepERAL TRADE 
Recutation Service (Ct. Dec. 1928) par. 6267. The action of the attorney general 
was preceded by an extensive investigation of the meat packing industry by the 
Federal Trade Commission, in response to a request of President Wilson in 1917. 
See Report oF FeperaAL TraDE ComMMISsION ON THE Meat Packinc INDUSTRY 
(June 24, 1919); REPORT OF THE FEDERAL TRADE COMMISSION ON PRIVATE Car 
Lives (June 27, 1919) pt. II, Tae Packer Car LINES AND THEIR RELATION TO THE 
Pustic; Veeder, The Federal Trade Commission and the Packers (1921) 15 Itt. 
L. 485. 

6 Jbid.; see also Swift & Co, v. United States, 276 U. S. 311, 320 (1928). 
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groceries, and 30 other articles unrelated. to the meat packing 
industry, (3) using or permitting others to use their distributive 
facilities for the handling of any of the enumerated articles, 
(4) selling meat at retail, (5) holding any interest in any public 
cold storage plant, and (6) selling fresh milk or cream.’ 

This decree is quite different from the decree entered in the 
United States District Court for the Northern District of Illinois, 
following the earlier suit instituted by the United States in 1902 
against Swift & Company and other packing companies in exist- 
ence at that time.* The earlier decree was entered in a contested 
case and it enjoined a variety of specific acts of oppression that 
were found to have been done pursuant to a conspiracy in re- 
straint of trade. The consent decree, on the other hand, contained 
no such specific provisions, but was designed to divest the defend- 
ants of certain facilities owned or controlled by them, and to pre- 
vent their expanding their activities into certain other lines of 
business. It is without doubt the most comprehensive and strin- 
gent decree ever entered in an anti-trust case and it is not strange 
to find that the packers have left nothing undone in their attempts 
to secure relief from it. That their consent should ever have been 


given is surprising. They sought, first, to have the decree de- 
clared void, and second, to have it modified in certain respects. 
Both efforts failed. It is not necessary to follow this litigation 
through its many and tortuous channels during the last ten years ° 
because it is only the final decisions of the Supreme Court that 
are of special interest in the present inquiry. 

The first assault on the decree, the attempt to have.it declared 


7 See note 5, supra. 

8 Swift & Co. v. United States, 196 U. S. 375 (1905). 

® In 1922 the California Co-operative Canneries Corporation filed an inter- 
vening petition,’seeking to have the decree declared void as interfering with the 
performance of a contract with them by Armour & Company. Leave to intervene 
was allowed. California Co-operative Canneries v. United States, 299 Fed. 908 
(App. D. C. 1924). After the decision sustaining the decree, the government moved 
in the Court of Appeals of the District of Columbia that its judgment be vacated. 
The court denied this motion without opinion, but on certiorari to the Supreme 
Court the denial of the government’s motion was reversed. United States v. 
California Codperative Canneries, 279 U. S. 553 (1929). This decision disposed 
of the only remaining obstacle to the enforcement of the decree, but in the mean- 
time proceedings to modify the decree had been commenced and were not finally 
disposed of until the decision of the Supreme Court. United States v. Swift & Co., 
286 U. S. 106 (1932). 
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void, met its final rebuff in a unanimous decision of the Supreme 
Court, Mr. Justice Sutherland and Mr. Justice Stone not partici- 
pating, rendered on March 19, 1928. Mr. Justice Brandeis de- 
livered the opinion of the Court and in it he considers the eight 
contentions of the defendants that the decree was, in whole or in 
part, beyond the jurisdiction of the lower court. It was only on 
such a showing that the defendants could hope to have the decree 
declared void. It is doubtful whether’ any other consent decree 
held out such real possibilities of successful attack and the failure 
of this effort is of interest in its bearing on the validity of the 
bargain made by parties defendant when they consent to the entry 
of a decree in an anti-trust suit. The arguments advanced by the 
defendants are of interest also because they were made by emi- 
nent counsel, the present Chief Justice of the United States, and it 
is safe to assume that every argument that the resourcefulness of 
a distinguished lawyer and judge could devise was presented to 
the Court. 

Of the eight arguments advanced by the packers, the first con- 
cerned the jurisdiction of the courts of the District of Columbia, 
a technical objection of no general importance. The second urged 
that the effect of the recital of the decree that no findings of fact 
need be made, and that the decree should not be considered as an 
admission or ajudication of guilt, was to conclude the controversy 
that had existed, and that therefore at the time of the entry of the 
decree there was no case or controversy before the court within 
the meaning of Section 2 of Article III of the Constitution. To 
this Mr. Justice Brandeis replied that 


“The argument ignores the fact that a suit for an injunction deals 
primarily, not with past violations, but with threatened future ones; and 
that an injunction may issue to prevent future wrong, although no right 
has yet been violated. . . . On a motion to vacate, the determination 
by the Supreme Court of the District that a case or controversy existed 
is not open to attack.” ?° 


If there was error, in this respect it could be corrected only by 
appeal or by bill of review. 

The next five arguments set forth errors of the lower court. In 
each case, however, the Supreme Court held that no jurisdictional 


10 Swift & Co. v. United States, 276 U. S. 311, 326 (1928). 
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point was raised, and that if any errors had been committed, they 
had been waived by the consent to the entry of the decree. The 
first error urged was that the decree had been entered without the 
support of any findings of fact that the Sherman Act had been 
violated; that equity practice required such findings of fact unless 
they were supplied by admissions; and that the answers and the 
recital of the decree negatived any such admissions.’ The second 
was that certain paragraphs of the decree were beyond the juris- 
diction of the court because they were too vague and general.” 
The next three may be considered together. Shortly stated they 
were that the paragraphs of the decree ordering the defendants to 
divest themselves of certain facilities and enjoining them from 
engaging in the enumerated businesses were void because of their 
comprehensiveness. To the arguments that the ownership of these 
facilities and the conduct of the prohibited businesses were lawful 
in themselves and could not be touched by injunction unless con- 
nected with the general conspiracy by a finding of fact, which had 
not been made, Mr. Justice Brandeis replied that “ the court had 
jurisdiction of the subject matter and of the parties. And even 
gross error in the decree would not render it void.”’* To the 
argument that the decree was not limited to interstate commerce 
and covered acts susceptible of being carried on in intrastate com- 
merce, the Court again held that “ the argument fails to distin- 
guish an error in decision from the want of power to decide. . . . 
The power to enjoin includes the power to enjoin too much.” “* 

The last argument was that the decree was void because the 
attorney general had no authority to consent to its entry. This 
was based on the proposition that the attorney general had au- 
thority only to consent to a decree enjoining specified violations of 
the anti-trust laws and did not include authority to consent to a 
decree that took and kept the defendants out of competition in 
lawful business activities. But the Court found no such limitation 
on the exercise of his discretion. Mr. Justice Brandeis observed 
that “ His authority to make determinations includes the power 
to make erroneous decisions as well as correct ones.” *” 

Following this decision what can be said as to the binding effect 


11 Swift & Co. v. United States, 276 U.S. at 327. 
12 Td. at 328. 14 Jd. at 330-31. 
13 Td. at 330. 15 Jd. at 331-32. 
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of a consent decree after the time for appeal has expired? The 
answer would seem to be that this decision effectively precludes the 
possibility of any successful attack on the ground that it is void. 
It is difficult to imagine any other arguments that might be pre- 
sented to attack the jurisdictional validity of a decree. The pos- 
sibility of an appeal or bill of review remains, but this, of course, 
may be lost by the lapse of time. As to the questions reviewable 
on appeal, the Court stated that they included the question of any 
clerical error in the decree, lack of actual consent to the decree as 
entered, fraud in its procurement, and lack of federal jurisdiction 
because of the citizenship of the parties.’* To this list there must 
now be added the question of the existence of a case or controversy 
under Section 2 of Article III.’* In short, errors in the action 
taken by the court are waived by the consent to the decree, but 
questions going to the jurisdiction or power of the court to act 
may be reviewed on appeal. 

Unsuccessful in their effort to have the decree declared to be 
void, the packers turned to the only remedy remaining open to 
them. On April 12, 1930, the defendants Swift & Company and 
Armour & Company filed a petition to modify the decree.’* The 
prayer was that the petitioners be permitted (1) to own and oper- 
ate retail meat markets, (2) to own stock in stockyard companies 
and terminal railroads, (3) to manufacture, sell and deal in the 
144 food products enumerated in the decree, and (4) to use or 
permit others to use their distributive facilities in handling such 
commodities. Swift & Company in addition asked that the decree 
be modified to permit the defendants to hold interests in public 
cold storage warehouses and to sell fresh milk and cream. The 
other defendants stated in open court that they would consent to 
such modification of the decree as the court might order provided 
it be made applicable to all the defendants equally. The Supreme 
Court of the District of Columbia granted the petition as to items 
3 and 4 to the extent of permitting the defendants to deal in these 
food products at wholesale but not at retail, but denied it as to 


16 Td. at 324. 17 Td. at 326. 

18 On Dec. 8, 1924, by Senate resclution, the Federal Trade Commission had been 
directed to investigate the history and status of the decree and report on the effect 
of its modification and make recommendations. The commission disapproved any 
modification. See Sen. Doc. No. 219, 68th Cong. 2d Sess. 
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items 1 and 2.‘° On appeal to the Supreme Court, the decree of the 
lower court was reversed and the petitions were ordered dis- 
missed.”” Mr. Justice Cardozo wrote the opinion of the Court for 
the majority, Mr. Justice Butler, with Mr. Justice Van Devanter 
concurring, writing a dissenting opinion. The Chief Justice, Mr. 
Justice Sutherland and Mr. Justice Stone did not participate. 
Power to modify the decree was conceded by all parties to it. 
On this point Mr. Justice Cardozo said: 


“‘ Power to modify the decree was reserved by its very terms, and so 
from the beginning went hand in hand with its restraints. If the reser- 
vation had been omitted, power there still would be by force of prin- 
ciples inherent in the jurisdiction of the chancery. A continuing decree 
of injunction directed to events to come is subject always to adaptation 
as events may shape the need. ... The distinction is between re- 
straints that give protection to rights fully accrued upon facts so nearly 
permanent as to be substantially impervious to change, and those that 
involve the supervision of changing conduct or conditions and are thus 
provisional and tentative. . . . The result is all one whether the decree 
has been entered after litigation or by consent. ... In either event, 
a court does not abdicate its power to revoke or modify its mandate if 
satisfied that what it has been doing has been turned through changing 
circumstances into an instrument of wrong.” ** 


At the hearing before the lower court voluminous evidence was 
introduced to show the changed conditions that required a modifi- 
cation of the decree. Since items 1 and 2 of the petition for modi- 
fication were denied by the lower court and since this denial was 
not separately considered by the Supreme Court, no attempt will 
be made to consider it here. The more interesting questions both 
from a legal and economic point of view were raised by items 3 and 
4, that is, the modification of the decree to permit the packers to go 
into the business of dealing in groceries or the so-called unrelated 
lines. 

The alignment of economic interests was sharp. On the one 
hand were the defendant packers whose business, following the 


19 United States v. Swift & Co., unreported; the opinion appears in 6 Com- 
MERCE CLEARING House, FEDERAL TRADE REGULATION SERVICE (Ct. Dec. 1928) 
par. 6289. 

20 United States v. Swift & Co., 286 U. S. 106 (1932). 

21 Td. at 114-15. 
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entry of the decree, was tersely described by Attorney General 
Palmer when he stated before a Congressional Committee that 
“this decree makes butchers of these five great packers and 
nothing else ’’.** Their business consisted of the purchase and 
slaughter of livestock and the sale of the dressed meat to retailers 
for sale to the consumer. To conduct this business they owned 
refrigerator cars, branch distributing houses, and other distribu- 
tive facilities all of which could be employed, with substantially 
no increase in overhead cost, in the distribution of other lines of 
food products. If these other food products could be sold at retail 
or even only at wholesale a new and inviting field of business ac- 
tivity would be opened up. The changes that had taken place in 
the distribution of food products at retail whereby both meats and 
groceries were largely sold at the same stores, suggested that the 
expansion into the general food product business would be suc- 
cessful and profitable. Aligned against the packers were the 
wholesale grocers who obtained leave to intervene in opposition 
to the petition for modification. With their business already 
seriously curtailed by the rapid growth of chain stores they vigor- 
ously opposed the creation of other equally formidable competi- 
tors.** The chain stores took no part in the litigation but it is safe 
to assume that they, like the wholesale grocers, opposed the entry 
of the packers into the wholesale and retail field, particularly be- 
cause they largely looked to the packers for their supplies of meat 
products. If their supplier was also their competitor in retail 
sales or sold at wholesale to their competitors, the competitive 
struggle would be intensified and the opportunities for discrimi- 
nation great. Last but not least were the fast vanishing inde- 
pendent retailers whose disappearance would be accelerated by 
the entry of the packers into the competitive field. The lower 
court found that the modification of the decree to permit the 
packers to sell at retail “ would probably result in the almost 
complete annihilation of the independent retail grocer, already 
a minority in volume of business. The petitioners admit that if 


22 Hearing before the Committee on Agriculture, House of Representatives, 
Meat Packer Legislation, pt. 31 (1920) 2314. 

*3 The packers sold their own products direct to retailers and their entry into 
other lines of groceries was a direct threat to the business of the wholesale grocers. 
See Brief for the United States in the Supreme Court of the District of Colum- 
bia, at 23. 
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they go into the retail business they must buy out many now in 
the business. . . .” * 

The petition for modification of the decree posited an economic 
question of profound importance. The litigation was in fact an- 
other chapter in the struggle between the independent retailer and 
the growing chain stores and integrated food product manufac- 
turers. Economically, the decision of the Supreme Court defi- 
nitely sided with the interest of the independent retailer. How- 
ever, the problem was not dealt with by the Court as an economic 
problem, but rather as a legal one. Mr. Justice Cardozo pointed 
out that the reasons which were stated in the government’s peti- 
tion, filed at the time of the entry of the decree, for requiring the 
packers to renounce the privilege of trading in groceries were 
equally persuasive today. The first was that the ownership of 
distributing facilities would permit them to distribute groceries at 
substantially no increase of overhead. He said: 


“ Their capacity to make such distribution cheaply by reason of their 
existing facilities is one of the chief reasons why the sale of groceries has 
been permitted by the modified decree, and this in the face of the fact 
that it is also one of the chief reasons why the decree as originally en- 
tered took the privilege away.” *° 


Mr. Justice Butler disagreed with this view, and stated in his 
dissenting opinion that in all branches of the business of distribut- 
ing food there was strong and active competition. He added: 


“The use by defendants of their employees and facilities for the sale 
and distribution of groceries as well as meat would not give them any 
undue advantage over their competitors. Under present conditions the 
relief granted below would not enable them to inflict the evils of 
monopoly upon any part of the food industry. The denial of that relief 
makes against competition intended to be preserved by the Sherman 
Act. Defendants should be permitted more efficiently to use their help 
and equipment to lessen their operating expenses. That makes for lower 
prices and so is in the public interest.” °° 


The second reason stated in the petition was the practice of the 
defendants of fixing prices for groceries so low over temporary 


24 See note 19, supra. 
25 United States v. Swift & Co., 286 U. S. 106, 115 (1932). 
26 Jd. at 122. 
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periods of time “as to eliminate competition by rivals less favor- 
ably situated”. As to this Mr. Justice Cardozo said: 


“Whether the defendants would resume that practice if they were 
to deal in groceries again, we do not know. They would certainly have 
the temptation to resume it. Their low overhead and their gigantic size, 
even when they are viewed as separate units, would still put them in a 
position to starve out weaker rivals. 

“Tt [the original decree] was framed upon the theory that even after 
the combination among the packers had been broken up and the 
monopoly dissolved, the individual units would be so huge that the 
capacity to engage in other forms of business as adjuncts to the sale of 
meats should be taken from them altogether. It did not say that the 
privilege to deal in groceries should be withdrawn for a limited time, or 
until the combination in respect of meats had been effectually broken 
up. It said that the privilege should be renounced forever, and this 
whether the units within the combination were acting collectively or 
singly. The combination was to be disintegrated, but relief was not 
to stop with that. To curb the aggressions of the huge units that would 
remain, there was to be a check upon their power, even though acting 
independently, to wage a war of extermination against dealers weaker 
than themselves.” 


He noted that the size of the defendants remained substantially 
unchanged since the entry of the decree and said that “ Size and 
past aggressions induced the fear in 1920 that the defendants, if 
permitted to deal in groceries, would drive their rivals to the wall. 
Size and past aggressions leave the fear unmoved today.” ** Mr. 
Justice Butler argued that if competitive abuses developed the 
government might have the modified provisions restored or new 
ones added, but Mr. Justice Cardozo found little comfort in this 
suggestion. 

Near the close of his opinion Mr. Justice Cardozo restated the 
limits of inquiry proper in the case before the Court. 


“We are not framing a decree. We are asking ourselves whether 
anything has happened that will justify us now in changing a decree. 
The injunction, whether right or wrong, is not subject to impeachment 
in its application to the conditions that existed at its making. We are 
not at liberty to reverse under the guise of readjusting. Life is never 
static, and the passing of a decade has brought changes to the grocery 


27 Td. at 1169) 28 Jd. at 117. 
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business as it has to every other. The inquiry for us is whether the 
changes are so important that dangers, once substantial, have be- 
come attenuated to a shadow. No doubt the defendants will be better 
off if the injunction is relaxed, but they are not suffering hardship so 
extreme and unexpected as to justify us in saying that they are the 
victims of oppression. Nothing less than a clear showing of grievous 
wrong evoked by new and unforeseen conditions should lead us to change 
what was decreed after years of litigation with the consent of all 
concerned.” 


It should be noted that in a proceeding to modify a decree, 
whether entered on consent or at the conclusion of a contested 
case, the burden is on the petitioner to establish that the continu- 
ance of the provisions of the decree would be inequitable and op- 
pressive in view of changed conditions. In such proceeding there 
is no burden on the government to show a present or threatened 
situation of illegality in case the decree is removed.*” The state- 
ment of Mr. Justice Cardozo last quoted indicates that a decree 
will be disturbed only on a clear and convincing showing that the 
continuance of the decree would result in making the defendants 
“the victims of oppression ” or that dangers once substantial have 
become “ attenuated to a shadow” due to changed conditions. 
Parties defendant who are negotiating a consent decree with the 
government might very wisely study this opinion before they take 
the well-nigh irrevocable step of affixing their signatures to a 
consent decree. 

Except for the Packers consent decree, the instances in which 
parties defendant have attempted to secure modifications of de- 
crees have been few and unimportant. In one case a decree en- 
tered against a trade association,*’ following the decisions of the 
Supreme Court in American Column & Lumber Co. v. United 


“9 United States v. Swift & Co., 286 U. S. at 119 (Italics inserted). 

80 The lower court in its opinion said: “The argument is made that it is not 
incumbent upon the government to establish the allegations of its original petition 
in the same way as if the case were being heard for the first time on its merits, 
but that it can rely upon the Decree, and that it would be an intolerable burden 
to have to prove its entire case whenever a defendant sought to modify a final 
decree. This is true and the burden is clearly upon the defendants to show clearly 
that there have been such changes in conditions as to warrant a modification.” 
See note 19, supra. 

81 United States v. Gypsum Industries Ass’n (S. D. N. Y. Jan. 4, 1923), Appen- 
dix, at 922, infra. 
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States ** and United States v. American Linseed Oil Co.,** was 
modified on consent of the government to permit trade association 
activities within the bounds approved in later decisions.** In two 
other cases consent decrees that had enjoined particular parties 
defendant from acquiring the property of competitors were modi- 
fied over the objections of the government, to permit the acquisi- 
tion of particular competitors.*° In both of these cases it appeared 
that the competitors were going out of business. 

Only one instance has been found in which the United States has 
applied for further relief after the entry of a consent decree. This 
application failed.*° The government had obtained a decree in 
the lower court against the International Harvester Company or- 
dering its dissolution.** While this case was pending before the 
Supreme Court the parties defendant agreed to the entry of a con- 
sent decree and withdrew their appeal. The consent decree was 
entered November 2, 1918. It reinstated the earlier decree and 
in addition enjoined the company from having more than one 
dealer or agent in any city or town and ordered the sale of certain 
harvesting machine lines. The decree recited that: 


“¢ The object to be attained under the term of this decree is to restore 
competitive conditions in the United States in the interstate business in 
harvesting machines and other agricultural implements, and, in the event 
that such competitive conditions shall not have been established at the 
expiration of eighteen months after the termination of the existing 
war ... then and in that case the United States shall have the right 
to such further relief herein as shall be necessary to restore said com- 
petitive conditions and to bring about a situation in harmony with 


32. 924 U.S. 397 (2022). 

33 262 U. S. 371 (1923). 

34 Maple Flooring Mfgrs. Ass’n v. United States, 268 U. S. 563 (1925) ; Cement 
Mfgrs. Protective Ass’n v. United States, 268 U.S. 588 (1925). 

85 United States v. Central-West Pub. Co. (N. D. Ill. Aug. 3, 1912), Appendix, 
at 927, infra; United States v. National Cash Register Co. (S. D. Ohio Feb. 1, 
1916), Appendix, at 928, infra. 

36 United States v. International Harvester Co., 274 U. S. 693 (1927). 

87 United States v. International Harvester Co., 214 Fed. 987 (D. Minn. 1914). 
The original decree ordered the dissolution of the company into three substantially 
equal parts. See DECREES AND JUDGMENTS IN FEDERAL ANTI-Trust Cases (1918) 
337. On motion of the defendants this was modified. Jd. at 339. 

38 United States v. International Harvester Co., 274 U.S. 693, 697 (1927). 
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In 1923 the United States filed its supplemental petition alleg- 
ing that competitive conditions had not been restored and that 
unless the company was effectively dissolved by division into three 
parts its monopolistic control would increase and become complete 
and it prayed for such dissolution. In this application, unlike the 
Packers case, the burden was on the United States to show that 
competitive conditions had not been restored. Evidence was 
taken on the issues raised by the petition and answer and the 
lower court, finding that the company had complied with the de- 
cree, dismissed the supplemental petition.*® On appeal to the 
Supreme Court this holding was affirmed.*° The opinion, as in 
the later Packers case,*' recognized without question the binding 
effect of the decree and limited the inquiry to the question of 
whether the company had observed its provisions. The govern- 
ment contended that the decree was intended to restore competi- 
tive conditions as they had existed in 1902 before the company 
had acquired the five competitors that made up the combina- 
tion. The Court did not so construe the decree and held that its 
purpose was to establish “ competitive conditions ” bringing about 
“a4 situation in harmony with law ” by requiring the company to 
observe the injunctions contained in the decree. The Court found 
that the company had observed the requirements of the decree 
and said: 


“ And a construction of this decree by which, although its require- 
ments have been fully complied with and lawful competitive conditions 
established, the United States would nevertheless be entitled to further 
relief by the division of the International Company into separate and 
distinct corporations for the purpose of restoring the actual competitive 
conditions that had existed sixteen years before the entry of the consent 
decree, would plainly be repugnant to the agreement approved by the 
court and embodied in the decree, which has become binding upon all 
parties, and upon which the International Company has, in the exercise 
of good faith, been entitled to rely.” *? 


In short, a consent decree is binding on the United States as 
well as on the parties defendant, and if its provisions have been 


39 United States v. International Harvester Co., 10 F.(2d) 827 (D. Minn. 1926). 
40 United States v. International Harvester Co., 274 U.S. 693 (1927). 

41 United States v. Swift & Co., 286 U.S. 106 (1932). 

42 United States v. International Harvester Co., 274 U.S. 693, 703 (1927). 
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faithfully observed the United States cannot by a supplemental 
petition reopen the questions that the language of the decree shows 
were intended to be concluded by its entry. The alternative con- 
tention of the United States was that competitive conditions had 
not been restored to bring about a situation in harmony with law 
under the terms of the decree. The Court found against the gov- 
ernment on this issue as well. | 

This decision and the second Packers case establish the binding 
force of consent decrees, both against attack by defendants and 
against efforts of the United States to secure more drastic relief 
than that to which it formerly gave its consent. These decrees will 
not be disturbed. They are entrenched as powerful instrumentali- 
ties of the government in the enforcement of the anti-trust laws. 


THE Rapio CONSENT DECREE 


The radio consent decree ** finally concluded a controversy be- 
tween the government and leading companies in the radio industry 
that had been actively agitated ever since the emergence of the 
industry as an important part of the economic life of the nation. 
In the course of this controversy there was bitter denunciation of 
the “ radio trust ”, extensive litigation over patents and the legality 
of restrictions contained in license agreements made by the Radio 
Corporation of America,** and a number of treble damage suits 
were instituted against the Radio Corporation. The radio industry 
received the attention of Congress in 1923 and there followed an 
investigation and report by the Federal Trade Commission.’ A 


43 The decree was entered on November 21, 1932 in the District Court of the 
United States for the District of Delaware. It is not reported but may be found in 
Commerce CLEARING House, FEDERAL TRADE REGULATION SERVICE (7th ed. 1932) 
par. 7025. The stipulation and agreements annexed thereto are not included. 

44 See especially Radio Corp. of America v. Lord et al., 28 F.(2d) 257 (C.C. A. 
3d, 1928), certiorari denied, 278 U. S. 648 (1928), and Radio Corp. of America v. 
De Forest Radio Co., 47 F.(2d) 606 (C. C. A. 3d, 1931), certiorari denied, 283 
U. S. 847 (1931), holding that the requirement of the license agreements of the 
Radio Corporation, that the licensee purchase from the Radio Corporation 
the vacuum tubes required by the licensee to make the licensed apparatus, was 
a violation of § 3 of the Clayton Act. Compare Westinghouse Elec. & Mfg. Co. v. 
Diamond State Fibre Co., 268 Fed. 121 (D. Del. 1920), involving the legality of a 
similar agreement under the Clayton Act. 

45 In 1922 an application for the issuance of a complaint against the Radio 
Corporation of America and others was filed with the Federal Trade Commission, 
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later investigation that continued for five years was concluded with 
the decision of the Commission that the matter was beyond its 
jurisdiction.*® The results of its investigation, however, were 
transmitted to the Department of Justice early in 1929, and after 
an extensive review of the complicated facts involved in the entire 
situation, the attorney general filed a petition in equity on May 
13, 1930." Issues were joined and, concurrently with the prepara- 
tions for trial, the parties entered into negotiations that resulted in 
the entry of a consent decree on November 21, 1932.*° 

In the discussion that follows it is not proposed to analyze the 
decree with a view to the award of the palm of victory to one side 
or the other. It is proposed, rather, to consider the decree from the 
standpoint of its utility and effectiveness. A decree as complex as 
this results from protracted negotiations; many contentions are 
advanced that can only be resolved by compromise if a settlement 
is to be made. The government, during the negotiations, was 
under the pressure brought to bear on it by the agitation of the 
complainants and by criticism voiced in Congress, and the parties 


and its investigation was practically completed when the House of Representatives 
adopted a resolution in March, 1923, requesting the Commission to investigate and 
report such facts as might aid the House of Representatives in determining whether 
the anti-trust laws were being violated in the radio field. H.R. Res. No. 548, 
67th Cong. 4th Sess. The Commission submitted its report on December 1, 1923. 
See REporT OF THE FEDERAL TRADE COMMISSION ON THE Raprio INDUSTRY. 

46 The Federal Trade Commission issued its first complaint on January 24, 
1924 against General Electric Company, American Telephone & Telegraph Com- 
pany, Westinghouse Electric & Manufacturing Company, Western Electric 
Company, International Radio Telegraph Company, United Fruit Company, 
Wireless Specialty Apparatus Company and Radio Corporation of America. The 
complaint was amended on January 31, 1928 and finally dismissed December 19, 
1928 without any findings of fact, opinion or statement of reasons other than that 
it was beyond the jurisdiction of the Commission. See 1 Commerce CLEARING 
House, FeperAL TRADE REGULATION SERVICE (7th ed. 1932) Docket of Complaints 
No. 1115, par. 505.4321. 

A second complaint was issued against the Radio Corporation of America alone 
on May 23, 1928 charging a violation of 33 of the Clayton Act and §5 of the 
Federal Trade Commission Act. This involved the same questions considered 
in Radio Corp. of America v. Lord, et al., supra note 44, and was finally dismissed 
on June 17, 1931, after the termination of that litigation. See ComMERCE CLEARING 
House, Feperat Trape REGULATION SeERvICE (7th ed. 1932) Docket of Complaints 
No. 1529, pars. 505.4054, 505.4421, 519.605. 

47 An amended and supplemental petition was filed in March, 1932. An 
amendment to this amended and supplemental petition was filed in November, 
1932. 48 See note 43, supra. 
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defendant, already subjected to heavy expenses growing out of ten 
years of governmental investigation, faced the prospect of the 
temporary disruption of their business organizations and the 
burdensome expense of a protracted trial at a point distant from 
their headquarters. These considerations are important in their 
bearing on the equality of bargaining power of the parties, and on 
the practical considerations that made possible the agreement 
contained in the decree. 

Before considering the terms of the decree itself, it is necessary 
to outline briefly the history of the development of the industry 
insofar as it relates to the agreements and the set up existing at the 
time of the entry of the decree. No attempt will be made to 
analyze or resolve the conflicting claims of the parties as to the 
validity and scope of important patents or to analyze in detail. the 
many agreements made by the parties with respect to them. Only 
a general outline of the situation is possible. 

In 1915, the General Electric Company had secured a patent on 
the Alexanderson alternator. Until the development of short wave 
communication in recent years,*® this machine was considered 
essential to trans-Atlantic radio service, and was unquestionably 
an invention of outstanding importance. The General Electric 
Company was primarily engaged in the manufacture and sale of 
electrical apparatus, and its only outlets for the then valuable 
alternators were the British controlled Marconi companies. The 
entry of this country into the World War, however, interrupted 
the negotiations for a sale to them of a number of these machines. 
At the close of the war representatives of the Navy Department 
urged the General Electric Company not to thus preclude the 
establishment of an American radio communication company, sug- 
gesting rather the formation of a new radio corporation with the 
support of the General Electric Company.” The final result was 


49 For a statement of the development of short wave communication, see 
Transcript of Record 106-08, 112, in Intercity Radio Tel. Co. v. Federal Radio 
Comm., 46 F.(2d) 602 (App. D. C. 1931), the so-called “Short Wave Case ”. 
It was found that a single complete installation for long wave point-to-point 
communication cost about $1,500,000 and that this was almost prohibitive. The 
hew short wave transmitter was found to be less expensive and much more efficient. 

50 See REPORT OF THE FEDERAL TRADE COMMISSION ON THE Rapio INDUSTRY 
(Dec. 1, 1923) 15-17; see also testimony of Owen D. Young, Chairman of the 
Board of the Radio Corporation of America, in hearings before the Committee on 
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the organization of the Radio Corporation of America in October, 
1919, and the purchase by it in November, 1919, of all the assets 
of the Marconi Company of America, together with its rights 
under patents.’ At the same time the General Electric Company 
entered into a contract with the Radio Corporation (referred to 
as “ Agreement A ” in the petition and consent decree) °* whereby 
General Electric granted to the Radio Corporation the exclusive 
license to use and sell, but not to manufacture, radio apparatus 
under all patents either then owned by General Electric or that 
might be acquired by it during the term of the agreement, that is, 
until January 1, 1945. The Radio Corporation in turn granted to 
the General Electric Company the exclusive license to manufac- 
ture, but not to use or sell, radio apparatus under all patents then 
owned by the Radio Corporation or that might be acquired by it 
during the term of the agreement, including particularly rights 
under the patents just acquired from the American Marconi Com- 
pany. It also sold to the General Electric Company the manufac- 
turing plants just acquired from the American Marconi Company. 
The parties then agreed that the General Electric Company should 
manufacture radio apparatus for sale only to the Radio Corpora- 
tion and the Radio Corporation agreed to buy only from the 
General Electric Company. The result was to confine General 
Electric to the manufacture of radio apparatus and to give to it 
an exclusive sales outlet. As part of the consideration it received 
a large amount of stock of the Radio Corporation and at the time 
of the entry of the decree it was the principal stockholder, and was 
represented on its board of directors. On July 1, 1920, General 
Electric Company and American Telephone and Telegraph Com- 
pany entered into an agreement (referred to in the petition and de- 
cree as “ Agreement B ”’) ** which provided in part that the latter 


Interstate Commerce of the United States Senate, on Senate Bill No. 6, to establish 
a Commission on Communications, 71st Cong., 1st Sess. 1091, 1103, 1108-10. 

51 See REPORT OF THE FEDERAL TrADE COMMISSION ON THE Rapio INDUSTRY 
(Dec. 1, 1923) 18-21. The Appendix of the report contains copies of the agreements 
between the Radio Corporation, the Marconi Wireless Telegraph Co. of America, 
and the General Electric Co., at 116-22. 

52 See REPORT OF THE FEDERAL TrADE COMMISSION ON THE RADIO INDUSTRY 
at 21-22. The report contains a copy of this license agreement in the Appendix, 
at 122-30. 

53 See Appendix, id., at 130-39. 
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granted to General Electric the exclusive right to the use and en- 
joyment of its patents for the manufacture, use, and sale of wire- 
less apparatus, and General Electric in turn granted to the Tele- 
phone Company a similar license under its patents relating to wire 
telephony and telegraphy. On the same day an agreement was 
made between General Electric and the Radio Corporation, on the 
one hand, and the Telephone Company and its subsidiary, the 
Western Electric Company, on the other, whereby Agreement B 
was extended to cover the new parties and their patents.”* 

On March 7, 1921, the Radio Corporation entered into a similar 
exclusive cross-license agreement with United Fruit Company 
covering radio patents.°> In 1920 Westinghouse secured control 
of the International Radio Telegraph Company,” which owned 
certain valuable patents, and in the summer of 1921, shortly be- 
fore the commencement of public broadcasting,’ it entered into 
an agreement with the Radio Corporation and General Electric 
(referred to in the petition and decree as “ Agreement E”’) ** 
which was substantially similar to the original “ Agreement A ” 
between General Electric and the Radio Corporation. Under 
these two agreements (A and E) the Radio Corporation continued 
as the exclusive outlet of the two manufacturing companies, 
agreeing to buy 60% of the radio apparatus it required from 
General Electric and 40% from Westinghouse on a cost plus 
20% basis. In exchange Westinghouse received a large block 
of Radio Corporation stock and at the time of the entry of the 
decree, next to General Electric, it was the largest stockholder. 

The foregoing are the principal agreements whereby there was 
created in the hands of the Radio Corporation a pool of all pat- 


54 See Appendix, id., at 139-40. 55 See Appendix, id., at 142-48. 

56 See Appendix, id., at 151-65, for the agreements under which this was ac- 
complished. 

57 At the time of the organization of the Radio Corporation and for the first 
two years of its existence, its business was confined to supplying radio apparatus 
to ships and maintaining ship-to-ship and ship-to-shore radio communication 
service, operating a transoceanic radio communication service, and the sale of the 
component parts used by amateurs and experimenters in assembling complete radio 
receiving sets. See id. at 33. It was not until late in 1920 that public broadcasting, 
and with it a public demand for receiving sets, was started. See H. P. Davis in 
Tue Rapto Inpustry, THE Story oF Its DEvELOPMENT (1928) 198-99. 

°S See REPORT OF THE FEDERAL TRADE COMMISSION ON THE Rapt1o INDUSTRY, 
Appendix, at 189-95, 185-89. 
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ents owned, or that might be acquired, by the parties to these 

agreements. The various cross-licenses were “ exclusive” both 

in that the licensee was protected against the grant of a license 

to another licensee and also in that the licensee was protected 

against the use of the patents by the licensor or grantor as well. 
At the time of the filing of the petition the pool comprised more 
than 4,000 patents.*” Prior to 1927 the Radio Corporation did 
not grant licenses to others, but since that time it has granted 
licenses to about forty-three manufacturers of radio receiving 
sets and to about nineteen manufacturers of vacuum tubes under 
standard forms of license agreements.® The other parties to the 
pool were debarred by the terms of the agreements from granting 
licenses to others. In none of the license agreements was there 

_ any price-fixing clauses or restrictions as to selling territory or 
the like. 

By the time the petition was filed one important change in the 
setup had been made. General Electric and Westinghouse had 
transferred to newly organized subsidiaries of the Radio Corpo- 
ration all of their physical properties used in the manufacture of 
radio apparatus, with minor exceptions (under the agreement 
referred to in the petition and decree as “‘ Agreement M ”’).” The 
manufacture of receiving sets was thereafter concentrated at 
Camden, New Jersey, and the manufacture of vacuum tubes at 
Harrison, New Jersey and Indianapolis, Indiana. The result 
was that the manufacture, as well as the sale, of receiving sets 
and vacuum tubes was combined in the hands of the Radio 
Corporation, and the so-called 60-40 agreements (Agreements A 
and E) * were superseded. In exchange General Electric and 
Westinghouse took additional stock in the Radio Corporation and 
its manufacturing subsidiaries. This new arrangement took effect 
as of January 1, 1930. 

This, then, briefly stated, was the situation that confronted 
the parties to the decree. The government contended that the 
purpose and effect of the agreements and of the resulting patent 

pool was to suppress competition, either actual or potential, be- 


59 See Answer of defendant Radio Corporation of America to the Amended 
and Supplemental Petition, at 28. 60 Jd. at 29. 

61 See Amended and Supplemental Petition, supra notes 46, 47, at 65-70. 

62 See notes 52, 57, supra. 
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tween the contracting parties and to give to the Radio Corporation 
a monopoly in the radio field. The defendants answered this 
with the contention that the patent cross-license and other agree- 
ments were “ lawful, reasonable and in furtherance of the public 
interest, enabling the creation and development of the modern 
art of radio by relieving a patent deadlock ”.** Both contentions 
necessarily hinged on the validity and scope of important patents 
held by the different defendants and on questions of infringement 
and interference. On the basis of these two contentions the litiga- 
tion would resolve itself into the question as to whether any of 
the defendants could have put on the market and sold radio 
apparatus without infringement of the patents of others and 
thereby created and maintained a competitive condition in the 
radio field. It is needless to point out that while this question is 
simply stated, it could only be answered after extended litigation 
involving highly complex patent questions and in which many 
other lesser questions would necessarily press for answers. Apart 
from the many difficult questions of law involved in this situation, 
it was important that the controversy should be terminated, 
whether at the conclusion of litigation or by the entry of a consent 
decree, in such a way that the future development of the radio 
industry should not be retarded, and that the development that 
had taken place should not be sacrificed on the altar of a strict 
adherence to a doctrine of law that might not conform to the 
complex conditions of this ever changing and developing industry. 
In addition, important military and naval considerations required 
that the art should be permitted the fullest development to meet 
the demands of this country in time of war. To speak of a dis- 
solution of a monopoly is all very weil, but if the existence of 
the Radio Corporation’s patent pool, whether it was a monopoly 
or not, was essential to the continuance of the industry and to its 
future growth and development, a proper regard for the public 
interest would seem to require that the pool should be permitted 
to continue, and that the government should content itself with 
curbing possible abuses of power by those that controlled it. 
Generally speaking, this seems to be the theory of the decree. 


®? Answer of defendant Radio Corporation of America to the Amended and 
Supplemental Petition, at 3; see also testimony of Owen D. Young, supra note 50, 
2t 1116-17. 
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The government and the parties entered into a stipulation 
which contained an assertion by the government that the matters 
alleged in the petition were true and constituted a violation of 
law. This was met by the counter-assertion of the defendants 
that the matters set forth in their answers were true and that 
they had not violated the law, but they were willing to consent 
to the decree in order to avoid the economic waste and the business 
disorganization necessarily involved in the continuance of the 
litigation, provided that their consent should not be considered an 
admission or adjudication that they had violated the anti-trust 
laws.** Certainly this language in no way affects the validity of 
the decree, for it is not unlike that upheld by the Supreme Court 
in the Packers case.” 

The decree itself “’ requires General Electric and Westinghouse 
to divest themselves of the Radio Corporation stock held by them 
by distributing such shares ratably to their own stockholders. 
They are also enjoined from voting any shares held by them 
during the period of time allowed by the decree to complete the 
divestment, and after the shares have been disposed of they are 
enjoined from acquiring or holding any such shares.* Also the 
representatives of the manufacturing companies sitting on the 


64 The stipulation is not reported. No doubt this clause was inserted to obviate 
any possible contention that the defendants had been “ finally adjudged guilty 
by a Federal court of unlawfully monopolizing or attempting unlawfully to 
monopolize . . . radio communication . . .” within the meaning of § 13 of the 
Radio Act of 1927, 44 Stat. 1167 (1927), 47 U. S. C. Supp. VI § 93 (1932), which 
directs the Federal Radio Commission to refuse a station license or construction 
permit to any corporation which has been so adjudged guilty. See also § 5 of the 
Clayton Act, 38 Stat. 730 (1914), 15 U. S. C. $16 (1926), which provides that 
a final decree in any suit brought by the United States under the anti-trust laws 
to the effect that a defendant has violated the anti-trust laws “ shall be prima facie 
evidence against such defendant in any suit or proceeding brought by any other 
party against such defendant. ... Provided, This section shall not apply to 
consent judgments or decrees entered before any testimony has been taken.” 

65 Swift & Co. v. United States, 276 U. S. 311 (1928). 

66 See note 43, supra. 

67 General Electric and Westinghouse are required to divest themselves of 
substantially one half of their holdings of Radio Corporation stock within three 
months of the date of the decree, the balance to be disposed of within three years 
from that date. Pending final divestment of this stock, the manufacturing com- 
panies are required to give proxies to the executive committee of the board of 
directors of the Radio Corporation, or to such persons as the executive committee 
may designate. 
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board of directors of the Radio Corporation are required to resign. 
By this provision of the decree the Radio Corporation is deprived 
of the backing of the two big electrical companies, and must sink 
or swim in the future without the benefit of their guidance and 
financial assistance. Each of the electrical companies has a large 
number of stockholders so that when the distribution of Radio 
Corporation stock has been completed, it will be owned by a large 
number of scattered stockholders. The present management 
will doubtless be perpetuated for some years to come. 
Paragraph JV of the decree enjoins the defendants “ from 
recognizing as exclusive or asserting to be exclusive any license 
for the enjoyment of patents or patent rights ” in eight enumer- 
ated agreements, and from recognizing “ the continued obligation 
of any of said agreements restricting or limiting the right of a 
party thereto freely to engage in such business or activities as it 
may desire, or to make such use of its patents or patent rights as 
it may desire.” The agreements specified are the basic agree- 
ments under which the patent pool came into existence and in- 
clude agreements A, B, E, and M discussed above.** Under this 
provision the parties are no longer required by their contractual 
obligations to confine their activities within the limits specified 
in the agreements. Specifically, General Electric, Westinghouse, 
the Telephone Company, and United Fruit are free to engage in 
the manufacture, sale, and use of radio apparatus in competition 
with each other and with Radio Corporation and its licensees, if 
they so desire, or to grant licenses to others to do so, or both. 
Paragraph V of the decree enjoins the defendants from entering 
into any combination or agreement between two or more of them, 
or between them or one of them and third persons by “ (a) limit- 
ing or restricting the freedom of any defendant to grant licenses 
under its own patents or patent rights in the fields of radio pur- 
poses, . . . or in the application in fields other than of radio 
purposes, of radio tubes or tubes having the functional charac- 
teristics of radio tubes or of other radio devices or circuits.” 
Paragraph IV related to specific agreements, but Paragraph V 
is general in its application. Under it the defendants cannot 
enter into any agreement whereby the freedom of any defendant 
to grant licenses is limited or restricted. In this way the patents 


68 See notes 52, 53, 58, 61, supra. 
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owned by any defendant may be made available to others under 
license agreements, and this freedom to grant licenses is to be 
maintained. 

The next clause enjoins the defendants from entering into a 
similar combination, or agreement “ (b) limiting or restricting 
the. freedom of any defendant, . . . either by exchange of ex- 
clusive licenses under patents, by agreements restricting or 
burdening the right of an owner of a patent or patent right to 
enjoy the same or to grant licenses thereunder, by agreements 
for division of fields or territory, or by other similar means or 
devices.” This provision in effect limits the conditions of license 
agreements or other agreements that may be made by the de- 
fendants with each other and with third persons. Exclusive 
cross-license agreements can no longer be the means of restricting 
the freedom of a party to such an agreement to engage in trade 
and commerce in the fields specified. A proviso, however, follows 
these last two quoted clauses which provides in part that the 
foregoing shall not prevent a defendant from “ granting . . . or 
continuing to act under, exclusive rights thereunder [under 
patents] . . . if not done to restrict liberty of action as part of 
a plan or purpose to restrain interstate or foreign commerce of 
the United States as prohibited by the Anti-Trust Laws.” The 
legality of exclusive license and cross-license agreements as such 
is recognized in this proviso but they must not be entered into 
as part of a plan or purpose to restrain trade in violation of law. 

The foregoing provisions of the decree are the ones that limit 
and circumscribe the use that the Radio Corporation and the other 
defendants may make of their power as owners or licensees of the 
4000 patents in the patent pool; the decree does not disturb the 
continued existence of the pool, as such. 

The remaining paragraph of the decree that requires considera- 
tion is Paragraph VI, which reserves for trial for a period of two 
and one-half years the issues presented by traffic agreements with 
the British, French and German companies and with foreign 
nations and other foreign corporations.” The defendants under- 


69 In the Amendment to the Amended and Supplemental Petition the govern- 
ment alleged that similar traffic agreements had been made with either the gov- 
ernments or foreign corporations of Poland, Argentina, Chile, Brazil, Belgium, 
China, Czechoslovakia, the Dutch West Indies, the States of the Levant under 
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take to secure modifications of these agreements to meet the 
objections of the government within this period and are required 
to report to the attorney general at the end of a year as to what 
progress is being made and to furnish him with information on 
request at any time. 

Annexed to the stipulation consenting to the entry of the decree 
are a series of agreements between the parties, all of which, it is 
recited, were examined by the Department of Justice which “ finds 
no objection to them”’.”” The first agreement, called the “ Basic 
Agreement ”, is between the Radio Corporation, General Electric, 
and Westinghouse; it provides for the discharge of certain debts 
of these three companies and is of no importance here. Under 
the second agreement, between the same parties, the earlier 
license and cross-license agreements are terminated, and with the 
slate wiped clean, new license arrangements are made. ‘The 
agreement is long and detailed and covers a multitude of matters, 
but insofar as it is important in the present discussion it provides, 
with minor exceptions, that General Electric and Westinghouse 
grant to the Radio Corporation and the Radio Corporation in 
turn grants to General Electric and Westinghouse licenses under 
patents owned by the licensor or that may be acquired by it in the 
field of radio purposes until the termination of the agreement on 
December 31, 1954 or the expiration of the patents licensed. Yet 
it seems significant that the licenses granted to Radio Corpora- 
tion include the right to grant licenses to others,” while the licenses 
granted by the Radio Corporation to General Electric and West- 
inghouse are “ non-exclusive ”’,”* or, as defined in the agreement, 
are not to include “ the right to the grantee to grant sub-licenses 
except to its subsidiaries subject to this agreement”.’* Under 


French mandate, Italy, Indo-China, Japan, Liberia, the Netherlands, the Dutch 
East Indies, Portugal, Surinam, Siam, Spain, Sweden, Costa Rica, Turkey, Russia, 
Venezuela, Australia, England, Germany, and France. It was alleged that under 
all of these agreements competitors of the Radio Corporation were prevented from 
entering into contracts with any of these governments or foreign corporations for 
the interchange of radio messages. 

*0 The stipulation and agreements annexed thereto are not reported, and are 
not found in Commerce CLeartnc House, FEDERAL TRADE REGULATION SERVICE 
(7th ed. 1932) ; see note 43, supra. 

71 Agreement A-1, art. V, sec. 3. 

2 Td., art. V, sec. 7. 

78 Td., art. VI, sec. 7. 
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these provisions of the agreement General Electric and Westing- 
house are still free to grant licenses to others under patents owned 
by them (any limitation of this freedom is expressly enjoined in 
Paragraph V clause (a) quoted above) but they cannot include 
in such licenses patents owned by the Radio Corporation as to 
which they are merely licensees; though presumably nothing in 
this agreement would prevent the inclusion of patents owned by 
others as to which they are licensees. It is a little difficult to under- 
stand the full import of these restrictions on General Electric and 
Westinghouse. Without them there would be in existence three 
patent pools each having the unrestricted right to grant licenses to 
others on such terms as it chose, under substantially identical 
patent rights, subject, of course, to the injunctions contained in 
the decree. With these restrictions the pool rests in the control of 
the Radio Corporation as far as third persons are concerned, 
though, of course, at the end of the transitional periods fixed in 
certain other agreements annexed to the stipulation,“* General 
Electric and Westinghouse are free to enter the competitive field 
themselves. To do so, however, they must equip themselves to 
manufacture the apparatus to be sold or enter into contracts to 
have it manufactured for them, because their plants and machinery 
still remain in the hands of the Radio Corporation.” Possibly 
these restrictions were dictated by a desire to give a degree of 
protection to the future payments to the Radio Corporation from 
its licensees and were agreed to by the government in view of the 
restrictions contained in the decree and in a spirit of compromise. 
This is mere speculation, and experience under the decree is neces- 
sary to determine the wisdom of these arrangements. 

The decree on the whole is a constructive piece of work and is an 
excellent example of what may be accomplished by dealing in this 
way with a difficult and complicated legal and business situation. 
In litigation all spirit of compromise is abandoned when the trial 
begins and yet if victory had come to the side of the government 
it may be doubted whether it would have secured a more satis- 
factory decree. While the opinion of the court is important to 
declare the law and to serve as a guide to the solution of future 
problems, yet it is the decree of the court that fixes the right of the 

74 See agreements C-1, C-2, C-3, C-4, and C-5 annexed to the stipulation. 

7 See note 61, supra, 
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parties. The present decree is a definite compromise insofar as. 
the traffic agreements are concerned,” but in the domestic field it 
may be regarded as the charter of liberties of the radio industry. 
Time and the mutations of the industry itself will determine its 
force and its limitations to meet what must inevitably be rapidly 
changing conditions. 


SoME POSSIBILITIES IN THE USE oF CONSENT DECREES 


The large number of civil actions instituted by the government 
under the anti-trust laws that have been concluded by the entry of 
consent decrees suggests that parties defendant will go a long way 
with the government to avoid the publicity, expense and business 
disorganization necessarily involved in a vigorously litigated anti- 
trust case. In the Appendix the consent decrees that have been 
entered are listed and the more important ones are summarized 
briefly. An examination of these decrees shows that with few 
exceptions they involve what might be called, from the point of 
view of the government, routine violations of the law; almost in- 
variably as a decision of the Supreme Court declared to be illegal 
a particular form of business or labor activity it was followed by a 
number of consent decrees in similar cases. The striking excep- 
tions are the Packers and the Radio consent decrees. It is ap- 
parent that these deal primarily with economic questions. The 
questions are called economic because in both cases the industries 
involved were so large and so important to the economic life of the 
country that it is idle to suppose that earlier decisions of the courts 
could do more than color the thinking of the parties to the negotia- 
tions. Precedents could not determine the provisions of the de- 


76 In the Amendment to the Amended and Supplemental Petition filed by the 
United States on Nov. 21, 1932, prior to the entry of the decree, it is alleged that 
the International Telephone & Telegraph Company entered into an agreement with 
the Czechoslovakian Government in spite of the exclusive agreement between the 
Radio Corporation and that government; that the Radio Corporation protested 
and the questions in dispute were arbitrated and decided in favor of the Radio 
Corporation, and that thereafter it served notice of the decision of the arbitrators 
on all other parties with which it had similar exclusive traffic agreements. These 
allegations indicate the direct interest that this complaining competitor had in the 
outcome of the negotiations resulting in the decree, and they also indicate that the 
final outcome, insofar as it involved these foreign traffic agreements, was a real 
compromise. 
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crees. How are these economic questions resolved? On the side 
of the government the public is represented by its officers charged 
with the enforcement of the anti-trust laws. On the side of the 
parties defendant are lawyers able to speak the language of the 
government lawyers, but behind them and of decisive importance 
stand the business men who must conform their daily activities to 
the terms of the decree after the lawyers are finished with it. 
Under the present arrangement the law officers of the government 
are not buttressed by any comparable business or economic ad- 
visers. They must stand alone and being lawyers their thinking 
is largely influenced by an attempt to apply judicial precedents to 
the questions before them. 

We are dealing with a method of law enforcement peculiar to 
the anti-trust laws. It might be called law enforcement by negotia- 
tion. More realistically it is the settlement by negotiation of 
economic questions of great public importance. In cases such as 
these the responsibility that rests on the law officers of the govern- 
ment is great. It is believed that if they could have the full benefit 
of the advice and counsel of governmental agencies charged with 
the study and understanding of economic questions, negotiations 
of this character would be undertaken more freely and concluded 
with more explicit consideration of the economic as well as the 
legal questions involved. This sharing of responsibility should 
prove helpful to all concerned. It should fortify the law officers 
against public criticism of the final settlement, and should facili- 
tate settlements by bringing out in the open the economic questions 
that must be considered. | 

Codperation to this end might be secured by the attorney 
general from the Department of Commerce. If extensive investi- 
gation and a report are desired, the Federal Trade Commission is 
empowered by law “ Upon the application of the Attorney General 
to investigate and make recommendations for the readjustment of 
the business of any corporation alleged to be violating the anti- 
trust Acts in order that the corporation may thereafter maintain 
its organization, management, and conduct of business in accord- 
ance with law.” *’ The Packers decree was preceded by an 
extensive investigation by the Federal Trade Commission though 


7? Federal Trade Commission Act, 38 Srat. 717 (1914), 15 U. S. C. § 46(e) 
(1926). 
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not under this section of the statute. That investigation was 
directed by the President.”* A further section gives the Commis- 
sion power, when a final decree has been entered in an anti-trust 
case, to investigate on its own initiative or at the request of the 
attorney general “ the manner in which the decree has been or is 
being carried out”.”? The Commission investigated the history 
and status of the Packers decree in 1924, but this was done in 
response to a Senate resolution and not under the section referred 
to above.*° These provisions of the Federal Trade Commission 
Act are sufficient, without more, to implement the attorney general 
in the consideration of economic questions, and if more is desired 
the voluntary codperation of the Department of Commerce and 
the Department of Labor should be available to him. It is be- 
lieved that if the use of available governmental facilities is estab- 
lished by the attorney general as a precedent in connection with 
the negotiation of important consent decrees, their economic as- 
pects will be thrust in the forefront where they belong. This 
procedure might be placed in operation by having representatives 
of the Federal Trade Commission or of the Department of Com- 
merce, or both, sit in with the law officers of the government in 
important discussions. The attorney general would then have at 
hand advice and counsel on the economic questions that must 
necessarily arise. 

It must not be overlooked that in the enactment of the anti-trust 
laws Congress has undertaken to establish the policy of the govern- 
ment in its relation to private business and the courts have by 
their decisions given application and meaning to this policy in 
particular cases. So long as the policy remains unchanged it is 
of course the duty of the law officers of the government to observe 
it and to apply it so far as possible within the bounds laid down by 
court decisions. Critics of this policy must address themselves to 
Congress. It is worth considering, however, whether the machin- 
ery of the consent decree affords any method whereby law enforce- 
ment can be carried on in such a way that the business man may 
know where he stands, and at the same time the policy of the 
government given full application. The day of spectacular anti- 


78 Id., § 46(d). See note 5, supra. 
79 Td., § 46(c). 
80 See note 18, supra. 
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trust prosecutions is, it is to be hoped, happily past. The working 
out of the relations between government and business should not 
be conducted in the spirit of a Roman circus. They are far too 
important for that. 

In the recent Radio case the stage was set for such a circus. 
The expense of the trial of that case to both the government and 
the parties defendant would have been enormous. The mere fact 
that a consent decree was entered at all is striking evidence of the 
fact that in this day and age business will go far to avoid the 
publicity and expense of trial where there is any possibility of an 
amicable settlement. The attorney general would be well advised 
to foster and encourage this mode of law enforcement. The pos- 
sibilities of the further use and development of the consent decree 
are great. 

Among the consent decrees discussed in the Appendix are sev- 
eral directed against trade associations that undertake to specify 
what can, as well as what cannot, be done by the defendants.** 
The consent decrees directed against the zoning or clearance 
schedules in the moving picture industry are similar,** in that the 
parties have spelled out the conditions to be observed in the mak- 
ing of these schedules. Of a somewhat different character is the 
provision in the Radio decree whereby the question of the legality 
of the foreign traffic agreements is reserved for trial, and in the 
meantime the defendants undertake to secure modifications of 
these agreements that will meet the views of the government. 
These decrees suggest that a consent decree need not be an inflexible 
instrument. Within its four corners there is room for compro- 
mise and adaption to the needs of particular cases. 

A consent decree when it has been entered is the decree of the 
court, but the court takes little, if any, part in the negotiations that 


81 See United States v. Gypsum Industries Ass’n (S. D. N. Y. Jan. 4, 1923); 
United States v. Flower Producers Codperative Ass’n of New York, Inc. (S. D. 
N. Y. Jan. 15, 1926); United States v. Corn Derivatives Institute (N. D. Ill. 
Apr. 6, 1932) ; United States v. Tile Manufacturers Credit Association (S. D. Ohio 
Nov. 26, 1932); United States v. National Peanut Cleaners and Shellers Ass’n 
(E. D. Va. June 15, 1925), Appendix, at 922 et seq., infra. 

82 See United States v. West Coast Theaters, Inc. (S. D. Cal. Aug. 21, 1930) ; 
United States v. Fox West Coast Theatres (S. D. Cal. Nov. 16, 1932); United 
States v. Balaban & Katz Corp. (N. D. Ill. April 6, 1932), Appendix, at 929 et seq., 
infra. 
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precede its entry. The entry of the decree may be viewed as the 
formal execution of the bargain or agreement reached by the 
- government and the parties defendant in the same way that a 
formal written contract between private parties is executed by 
signing, sealing, and delivering the written instrument. No court 
has as yet placed any limit on what may be included in the agree- 
ments. On the contrary, in the first Packers case the Supreme 
Court stated that the authority of the attorney general was far- 
reaching.** Agreements made by him will not be reviewed on 
the ground of any lack of authority to make them. 

_ This suggests possibilities of even greater flexibility. For ex- 
ample, contracts made by private parties frequently provide for 
the arbitration of disputes that may arise under the agreement. 
Likewise, if the parties to a consent decree are in substantial 
agreement but are unable to resolve some particular issue, there 
would seem to be no reason why the decree should not set aside 
that issue for trial by the court, as in the Radio decree, or by a 
board of arbitrators to be selected in some agreed manner. It 
might be desirable to have the arbitrators simply make findings of 
fact and submit these findings to the court for its decision on the 
questions of law. Under such a decree arbitrators might be 
selected to represent a variety of interests. The government 
might designate a member of the Federal Trade Commission or 
the Secretary of Commerce, the parties defendant might designate 
one of their number, and the persons so chosen might select the 
third. A great variety of possibilities will readily suggest them- 
selves. In the Packers decree economic interests that were af- 
fected by the continuance or modification of the decree might have 
been represented as arbitrators in order to give expression to all 
points of view, or at least they might have been permitted an 
opportunity to present evidence before the arbitrators selected 
under the decree. Such a fact-finding board should permit ex- 
peditious hearing of disputes, and its work would not be sur- 
rounded by the formality of court proceedings. Questions of 
subsequent modification or enlargement of the provisions of de- 
crees might also be dealt with in this way, as well as the decision 
of questions as to which agreement was originally found to be 
impossible. Another variation that suggests itself, although re- 


88 See note 15, supra. 
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quiring legislation, is the creation of a special arbitration tribunal 
for the hearing and determination of all disputes that arise under 
consent decrees, or that the government and the parties defendant 
agree should be referred to it. This tribunal would be in effect a 
permanently established board of arbitrators. It would not, how- 
ever, have the advantage of variety in its personnel, unless the 
statute simply created a panel of arbitrators representative of a 
variety of public interests, from which the parties, by agreement, 
would select those best suited to hear the dispute in question. 

A consent decree that has been entered into by agreement may 
be changed by agreement, and there is little reason to believe that 
the parties would be unable to agree on the method by which any 
change should be made. Now that the validity of these decrees 
has been fully sustained and the authority of the attorney general 
to consent to them stands unencumbered, it would seem wise to 
develop to the full the possibilities of what we have called law 
enforcement by negotiation. It is not to be supposed that this 
would afford business any exemption from the law. It is proposed, 
however, that before business and the government are subjected 
to the burden and expense of court proceedings, every effort should 
be exhausted to bring about a settlement consented to by both 
parties. To this end it is suggested that the government fortify 
itself by the use of the facilities of its economic departments, and 
that consent decrees be treated not as inflexible decrees of court 
but rather as instruments adaptable to the requirements of any 
particular case which may call for special treatment. In this 
special treatment there would seem to be no reason why the decree 
should not contain provisions for subsequent modification or en- 
largement, for the settlement of disputes that may later arise, or 
for disagreements not settled when the decree was entered. Arbi- 
trators are proposed merely as suggestive of a possibility that has 


not been explored. 
William J. Donovan. 


Breck P. McAllister. 


New York City. 
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APPENDIX 


The consent decrees entered in federal anti-trust cases between July 2, 
1890 and Jan. 1, 1918, may be found in a volume published by the government 
entitled DEcREES AND JUDGMENTS IN FEDERAL ANTI-TRuST CAsEs (1918), 
cited hereafter as DECREES AND JUDGMENTS. Many of the recent consent 
decrees may be found in the CoMMERCE CLEARING HOUSE, FEDERAL TRADE 
REGULATION SERVICE, cited hereafter as FEDERAL TRADE REGULATION SERVICE. 
None of the petitions filed by the government in these cases is available in 
either of these sources. The continuing and extensive use of the consent 
decree in recent years suggests the timeliness of a second volume containing 
decrees and judgments entered in all cases, whether litigated or otherwise, to 
bring the earliér collection up to date. Such a publication should be helpful 
to members of the bar engaged in this practice. In the preparation of this 
Appendix the sources referred to above have been used and will be cited 
wherever possible, but the petitions and decrees in these cases, with few excep- 
tions, have been examined in the authors’ collection of anti-trust materials 
and, unless contained in the sources mentioned, no citations are possible. The 
court and the date on which the decree was entered are given in each case. 

The Appendix is valuable as showing the variety of cases in which consent 
decrees have been used as well as the large number of industries that must 
operate within the bounds of their provisions. The decrees are not suscep- 
tible of any rigid classification, but so far as possible they are classified ac- 
cording to the types of violations. Reference is made to litigated cases to 
show the extent to which the decrees conform to the general pattern of the 
law as litigation has developed it. Some decrees seem to involve points that 
have not been litigated and to that extent involve new positions as to the 
meaning of the statutes. Where the decrees cut across a variety of violations 
of law and are not susceptible of any classification under these headings it has 
seemed best to classify them according to the industry involved. 


COMMERCIAL AND Boycotts 


The following decrees deal primarily with the efforts of wholesalers, job- 
bers or retailers to preserve the existing channels of distribution by a com- 
mercial boycott directed against manufacturers, or others in the chain of dis- 
tribution, who undermine the business of the defendants by dealing directly 
with the consumer or with non-members of the group. Cf. Eastern States 
Retail Lumber Dealers Ass’n v. United States, 234 U. S. 600 (1914). 

United States v. Pacific Coast Plumbing Supply Ass’n, (C. C. S. D. Cal. 
Jan. 6, 1912), DECREES AND JUDGMENTS 323. Jobbers of plumbing supplies 
operating in California, Washington, and Oregon. 

United States v. Philadelphia Jobbing Confectioners’ Ass’n, (E. D. Pa. 
Feb. 26, 1913), DECREES AND JUDGMENTS 397. 

United States v. National Wholesale Jewelers’ Ass’n, (S. D. N. Y. Jan. 30, 
1914), DECREES AND JUDGMENTS 509. An association of wholesale jewelers, in 
coéperation with an association of manufacturers, attempted to confine the 
channels of distribution to the wholesalers who were members of the whole- 
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sale association or were recognized by it and to prevent direct selling to re- 
tailers, department stores, mail-order houses, and purchasing syndicates. 

United States v. Master Horseshoers’ Nat. Protective Ass’n, (E. D. Mich.), 
six decrees entered March 3, 1913, March 16, 1914, March 21, 1914, April 27, 
1914, and two on Jan. 26, 1916, DECREES AND JUDGMENTS 381, 383, 385, 387, 
388, 393. This decree involved the sale of rubber hoof pads or adjustable 
calks and drilled horseshoes. 

United States v. National Ass’n of Master Plumbers of the United States, 
(W. D. Pa. May 19, 1917), DECREES AND JUDGMENTS 603. A national associa- 
tion of retail plumbers attempted to confine the business to the members of 
the association by means of blacklists, boycotts, and other practices directed 
against manufacturers of plumbing supplies or wholesalers who dealt with 
non-members of the association. 

United States v. Hartwick, (E. D. Mich. Dec. 4, 1917), DECREES AND 
JupcMENTs 649. Retail lumber dealers operating in Michigan and associa- 
tions of such dealers attempted to confine the retail lumber business to re- 
tailers recognized by the association and boycotted manufacturers and whole- 
salers who did not observe the rules and regulations of the association. 

United States v. Colorado & Wyoming Lumber Dealers Ass’n, (D. Colo. 
Dec. 29, 1917), DECREES AND JUDGMENTS 663. An association of retail lum- 
ber dealers operating in Colorado, Wyoming, and New Mexico. 

United States v. Bricklayers, Masons & Plasterers International Union of 
America, e¢ al., (S. D. N. Y. March 1, 1922). The defendant union and a 
large number of local unions had a membership of about 100,000, which in- 
cluded approximately 75% of all workmen engaged in laying brick, setting 
stone, carving, setting, and cutting interior marble, setting encaustic and 
other tile, and in similar occupations. The petition alleged that the unions 
had made comprehensive and mutually exclusive agreements with employers 
and contractors’ associations. The decree enjoined the continuance of these 
agreements. Cf. Loewe v. Lawlor, 208 U. S. 274 (1908); Bedford Cut Stone 
Co. v. Stone Cutters Ass’n, 274 U. S. 37 (1927). 

a States v. California Wholesale Grocers Ass’n, (S. D. Cal. May s, 
1926). 

United States v. Cregon Wholesale Grocers, (D. Ore. June 4, 1926). 

United States v. Richmond Distributing Corp., (E. D. Va. April 13, 1927). 
Candy wholesalers in Richmond, 

United States v. 18 Karat Club, (S. D. Cal. May 4, 1927). Retailers of 
jewelry in California. 

United States v. California Retail Hardware & Implement Ass’n, (N. D. 
Cal. May 12, 1927). Retailers of hardware in California. 

United States v. Columbus Confectioners Ass’n, (S. D. Ohio Nov. 4, 1927). 
Retailers of candy in Columbus, Ohio, and surrounding territory. 

United States v. Candy Supply Co., (W. D. Pa. June 8, 1928). Jobbers of 
candy in nine counties of western Pennsylvania. 

United States v. E. O. Barnard & Co., (S. D. N. Y. Aug. 8, 1928), 4 Fep- 
ERAL TRADE REGULATION SERVICE par. 4183. Converters of gray cloth di- 
rected a boycott against manufacturers of gray cloth or shirting who dealt 
with so-called commission converters. 

United States v. Motion Picture Theatre Owners of Oklahoma, (W. D. 
Okla. 1928). Association of motion picture theatre owners operating in Okla- 
homa and Northern Texas had used its power to prevent so-called non-theatri- 
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cal exhibitors from securing films for exhibition in schools, churches, and 
public buildings. The decree enjoined this boycott. 

United States v. Glaziers Local No. 27 of Chicago, (N. D. Ill. Jan. 8, 1930), 
4 FEDERAL TRADE REGULATION SERVICE par. 4197. This decree, entered on 
default, enjoined the efforts of union labor to coerce architects, building 
owners and contractors, and others not to use the products of certain manu- 
facturers located outside of Illinois, and to compel manufacturers of glazed 
cabinets to have their glazing done by certain Chicago companies. Cf. United 
States v. Brims, 272 U. S. 549 (1926); Bedford Cut Stone Co. v. Stone Cut- 
ters Ass’n, 274 U. S. 37 (1927). 

United States v. Painters’ Dist. Council No. 2, (E. D. Mo. Dec. 31, 1930), 
5 FEDERAL TRADE REGULATION SERVICE par. 5127. The decree here was 
entered soon after the decision in favor of the government in United States v. 
Painters’ Dist. Council No. 14 of Chicago, 44 F.(2d) 58 (N. D. Ill. Oct. 9, 
1930), which involved a similar state of facts. In both cases the labor unions 
were charged with refusing to work on buildings in which factory-finished 
kitchen cabinets and other interior woodwork was installed, and with requir- 
ing manufacturers, by strikes and boycotts, to ship only cabinets and wood- 
work which were to be finished at the time of installation. 


ComMMERCIAL Boycott AND Price FIxInc 


United States v. Nome Retail Grocerymen’s Ass’n, (D. Alaska Feb. 8, 
1906), DECREES AND JUDGMENTS 83, 86. This decree was entered on default. 

United States v. Southern Wholesale Grocers Ass’n, (N. D. Ala. Oct. 17, 
1911), DECREES AND JUDGMENTS 247. 

United States v. Cleveland Stone Co., (N. D. Ohio Feb. 11, 1916), DECREES 
AND JUDGMENTS 417. This decree was directed against a large number of 
manufacturers of grindstones, scythe stones, whetstones, and building stones. 

United States v. Kluge, (S. D. N. Y. Oct. 8, 1917), DecREES AND Jupc- 
MENTS 631. The defendants were members of an association of manufactur- 
ers of labels, hangers, and tabs. 

United States v. Mead, (S. D. N. Y. Nov. 26, 1917), DecrEEs AND Jupc- 
MENTS 637. This decree was directed against the principal manufacturers of 
news print paper in the United States. 

United States v. Ironite Co., (S. D. N. Y. March 20, 1920). Manufac- 
turers of pulverized iron used in concrete construction work employed 
patent license agreements to effect price fixing. The decree was entered 
following an indictment returned in April, 1918. 

United States v. The Noland Company, (E. D. Va. April 19, 1926). Whole- 
salers in the plumbing supply industry. 

United States v. Utah-Idaho Wholesale Grocers Ass’n, (D. Utah Sept. 27, 
1926). Wholesalers of groceries. 

United States v. Northwest Shoe Finders Credit Bureau, (W. D. Wash. 
Jan. 11, 1928). Wholesalers of supplies for the repair of shoes. 

United States v. Evansville Confectioners Ass’n, (D. Ind. Feb. 21, 1929), 
4 FepERAL TRADE REGULATION SERVICE par. 4187. Jobbers of candy in Evans- 
ville, Indiana, and surrounding territory. 

United States v. Confectioners Club of Baltimore, (D. Md. Jan. 3, 1930), 
4 FeperaL TraDE REGULATION SERVICE par. 4196. Jobbers of candy in 
Baltimore, Maryland, and surrounding territory. 
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Price FIxInc 


See United States v. Trenton Potteries Co., 273 U. S. 392 (1927). 

United States v. Otis Elevator Co. e¢ al., (C. C. A. oth, June 1, 1906), Dr- 
CREES AND JUDGMENTS 107. This is the first consent decree that has been 
found. In addition to enjoining price fixing, it enjoins the division of terri- 
tory or sales. 

United States v. American Seating Co., (N. D. Ill. Aug. 5, 1907), DEcREES 
AND JUDGMENTS 145, 147. Price fixing in the sale of church pews. 

United States v. Standard Wood Co., (S. D. N. Y. March 11, 1912), Dr- 
CREES AND JUDGMENTS 311. Price fixing in the sale of bundled kindling wood. 

United States v. Krentler-Arnold Hinge Last Co., (E. D. Mich. Feb. 7, 
1913), DECREES AND JUDGMENTS 407. This decree enjoins price fixing by 
means of patent licenses which requires the licensees to maintain fixed prices 
in the sale of all hinge lasts, whether manufactured under the patents licensed 
or not, thereby covering patented as well as unpatented lasts. The license 
agreement provided that it should continue in effect until the expiration date 
of the latest of the patents licensed. This decree was entered soon after the 
‘decision of the Supreme Court in Standard Sanitary Mfg. Co. v. United States, 
226 U.S. 20 (1912). Cf. United States v. General Elec. Co., 272 U. S. 476 
(1926). 

United States v. New Departure Mfg. Co., (W. D. N. Y. May 27, 1913), 
DECREES AND JUDGMENTS 471. The defendants were the owners of patents 
covering the manufacture of bicycle and motorcycle coaster brakes. The 
decree was similar to the one in the case of United States v. Krentler-Arnold 
Hinge Last Co., (E. D. Mich. Feb. 7, 1913), DECREES AND JUDGMENTS 407. 

United States v. Elgin Board of Trade, (N. D. Ill. April 27, 1914), Dr- 
CREES AND JUDGMENTS 401. Price fixing in the sale of butter. 

United States v. American Amusement. Ticket Mfgrs. Ass’n, (App. D. C. 
Dec. 30, 1916). Price fixing and allotment of customers by companies 
manufacturing approximately 85% of the amusement tickets sold in the 
United States. 

United States v. Discher, (S. D. N. Y. Dec. 4, 1917), DecREES AND Jupc- 
MENTS 645. An association of the leading manufacturers of automobile and 
truck bumpers was ordered to dissolve, and enjoined from price fixing, resale 
price fixing and maintenance. 

United States v. Booth Fisheries Co., (W. D. Wash. March 13, 1918). 
Price fixing in the sale of halibut in the markets in Washington and 
Oregon. 

United States v. Western Cantaloupe Exchange, (N. D. Ill. Nov. 9, 1918). 
Price fixing in the sale of all cantaloupe coming from the Imperial Valley of 
California. 

United States v. Kern, (S. D. N. Y. March 8, 1921). Publishers of music 
rolls in New York. 

United States v. American Lithographic Co., (S. D. N. Y. March 26, 1921). 
Manufacturers of cigar wrappers, bands, flaps, edgings. 

United States v. The Wheeler-Osgood Co., (D. Ore. June 18, 1925). 90% 
of the manufacturers of fir doors in the United States operating in the Doug- 
las fir lumber producing region in Washington and Oregon. 

United States v. Lay Fish Co., Inc., (S. D. N. Y. May 12, 1926). ‘The de- 
fendants were wholesalers of fish operating in New York City. On July 29, 
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1925, an indictment was returned charging substantially the same acts as those 
alleged in the petition. See 13 F.(2d) 136 (S. D. N. Y. 1926). 

United States v. Fernald Co., (N. D. Cal. Dec. 6, 1927). Manufacturers 
of metal lath selling in California. 

United States v. Great Lakes S. S. Co., (N. D. Ohio May 9, 1928). The 
decree was directed against the defendant steamship companies which were 
engaged in the business of transporting cargo on the Great Lakes, principally 
grain and ore. The petition alleged and the decree enjoined an agreement pro- 
viding that vessels transporting grain or ore should not resume operation 
prior to May 1, and fixing rates or the ratio or relation to be maintained 
between rates for the transportation of grain and iron ore or other com- 
modities. 

United States v. Porcelain Appliance Corp., (N. D. Ohio Feb. 25, 1930), 
4 FEDERAL TRADE REGULATION SERVICE par. 4202. The defendant corpora- 
tion was organized to hold certain patents on porcelain insulators owned by 
the defendant manufacturers and to grant licenses to the manufacturers cov- 
ering not only prices but all terms and conditions of sale. The petition al- 
leged that the patents were known to be invalid and were merely used to 
give color of legality to a price-fixing scheme. The decree enjoined the con- 
tinuance of the license agreements, and directed the corporation to return 
the rights under the patents to the owners thereof. 

United States v. The Wool Institute, (S. D. N. Y. June 27, 1930), 4 Fep- 
ERAL TRADE REGULATION SERVICE par. 4207. Manufacturers of wool yarn 
and cloth controlling a major portion of the nation’s supply. 

United States v. Standard Oil Co. of Calif., (N. D. Cal. Sept. 15, 1930), 
4 FepERAL TRADE REGULATION SERVICE par. 4208. The defendants consti- 
tuted all of the major and independent companies engaged in producing, re- 
fining, and marketing gasoline in the Pacific coast states. The major com- 
panies had contracted with the independent producers and refiners to purchase 
their excess requirements in order to eliminate price-cutting. The decree 
cancelled this contract and enjoined price fixing. 


RESALE Pric—E MAINTENANCE 


Litigated cases have clarified many of the principles in this field. Compare 
Dr. Miles Medical Co. v. J. D. Park & Sons Co., 220 U. S. 373 (1911); 
United States v. Colgate & Co., 250 U. S. 300 (1919); Federal Trade Comm. 
v. Beechnut Packing Co., 257 U. S. 441 (1922). Many of the following de- 
crees contain price-fixing clauses. 

United States v. National Ass’n of Retail Druggists, Inc., (D. Ind. May 9, 
1907), DECREES AND JUDGMENTS 115. This is not strictly a consent decree 
as it was entered following argument on the issues raised by the pleadings, 
but apparently no testimony was taken. 

United States v. Paris Medicine Co., (E. D. Mo. Nov. 13, 1917), DECREES 
AND JUDGMENTS 635. 

United States v. Interlaken Mills, (S.D. N. Y. April 15, 1918). 90% of 
the manufacturers of book cloth or binders’ cloth in the United States. 

United States v. Victor Talking Machine Co., (S. D. N. Y. May 3, 1918). 
The decree also enjoined tying contracts under § 3 of the Clayton Act. 

United States v. American Cone & Wafer Co., (S. D. Ohio Aug. 3, 1918). 

United States v. Klaxon Co., (D. N. J. Dec. 3, 1918). 


+ 
| 
| 
j 


922 HARVARD LAW REVIEW 


United States v. American Ass’n of Wholesale Opticians, Inc., (S. D. N. Y. 
Dec. 12,1919). 90% of the wholesalers of optical lenses in the United States. 
The decree also contained injunctions against price fixing. 

United States v. Barbers Supply Dealers Ass’n of America, (S. D. N. Y. 
May 7, 1920). Wholesalers of barbers’ supplies. The decree also contained 
injunctions against price fixing. 

_ United States v. Goodwin-Gallagher Sand & Gravel Corp., (S. D. N. Y. 
Jan. 18, 1921). On Dec. 29, 1920, the defendants had been indicted for the 
same acts charged in the petition. On the same day the consent decree was 
entered, they pleaded guilty to the indictment and paid fines aggregating 
$40,000. The decree enjoins price fixing, as well as resale price maintenance. 
United States v. Robert E. Miller, Inc., (S. D. N. Y. Jan. 28, 1921). 


TRADE ASSOCIATIONS 


The leading litigated cases are American Column & Lumber Co. v. United 
States, 257 U. S. 377 (1921); United States v. American Linseed Oil Co., 262 
U. S. 371 (1923); Cement Mfgrs. Protective Ass’n v. United States, 268 U. S. 
588 (1925); Maple Flooring Mfgrs. Ass’n v. United States, 268 U. S. 563 
(1925). Some of the decrees under the headings of Price Fixing and Com- 
mercial Boycott involved trade association activities, but under the present 
heading are included decrees that are more comprehensive in their provisions. 

United States v. Corrugated Paper Mfgrs. Ass’n, (S.: D. N. Y. Feb. 2, 1921). 
The by-laws and rules of the association required members to put their costs 
of production on an even basis, to refuse contracts for delivery of paper later 
than three months after the date of the contract, to refuse to sell to jobbers 
at all, and to accept orders for manufacture only on a form blank prescribed 
by the association. The decree enjoined price fixing and the fixing of the 
terms and conditions of sale. 

United States v. National Enameling & Stamping Co., (S. D. N. Y. Feb. 14, 
1922). Manufacturers of galvanized tubs, cans, etc., by means of an associa- 
tion, exchanged information on the individual production, prices and terms and 
conditions of sale of the members, disclosing individual transactions. The 
decree dissolved the association and enjoined a continuance of these practices. 

United States v. Wickwire-Spencer Steel Corp., (S. D. N. Y. March 20, 
1922). This decree is very similar to the preceding one. 

United States v. Gypsum Industries Ass’n, (S. D. N. Y. Jan. 4, 1923). 
The members were the leading producers of gypsum products in the United 
States. The decree was very comprehensive. Following the decisions in 
Maple Flooring Mfgrs. Ass’n v. United States,.268 U. S. 563 (1925), and 
Cement Mfgrs. Protective Ass’n v. United States, 268 U. S. 588 (1925), the 
defendants applied for and secured, with the consent of the government, a 
modification of it permitting them to organize an association to compile and 
disseminate statistics as to “ cost and volume of production, shipments with- 
out names of customers, existing stocks, unfilled orders, and the past sales and 
prices of gypsum and gypsum products; provided that each of the defendants 
shall act with regard to such cost and volume of production, shipments, ex- 
isting stocks, unfilled orders, past sales and prices with entire independence; 
that is to say, free from any agreement with its or his associates.” See Sup- 
plemental Decree, entered July 20, 1928. 

United States v. National Peanut Cleaners and Shellers Ass’n, (E. D. Va. 
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June 15, 1925). The defendants distributed about 90% of the peanuts pro- 
duced in the United States of the type distributed to the consumer in the 
shell. As members of the association they had agreed to use a standard form 
of contract for the purchase and sale of peanuts, had agreed on a brokerage 
rate, had fixed uniform basing points for freight rates and had organized a 
credit bureau. Purchasers also were required to arbitrate all disputes under 
threat of being refused credit. The decree specifically enjoined the continu- 
ance of these and other activities, but permitted the continuance of the asso- 
ciation for specified purposes which, generally speaking, had been approved 
in the Maple Flooring and Cement cases. The decree was entered shortly 
after the Supreme Court had handed down those decisions. 

United States v. Flower Producers Codperative Ass’n of New York, Inc., 
(S. D. N. Y. Jan. 15, 1926). Producers of cut flowers supplying the New 
York market prescribed the time of year when certain cut flowers could be 
shipped and sold, agreeing not to sell to wholesalers who did not abide by the 
rules. The decree enjoined price fixing, boycotting, and other practices and 
ordered the dissolution of the Association unless certain conditions prescribed 
in the decree were complied with. 

United States v. Southern Hardware Jobbers Ass’n, (E. D. Va. Aug. 1926). 
A comprehensive decree, primarily directed against different attempts at re- 
sale price maintenance, enjoined attempts to fix and maintain resale prices, by 
boycotting jobbers who failed to observe suggested resale prices, and a 
manufacturer who did not suggest a resale price, and by prevailing upon 
manufacturers to sell only to legitimate jobbers. 

United States v. National Hat Frame Ass’n, (S. D. N. Y. March 22, 1927). 
An audit of the cost of production of five members of the association formed 
the basis of a selling price which the members agreed to maintain. The con- 
tinuance of this practice was enjoined. 

United States v. Bolt, Nut & Rivet Mfgrs. Ass’n, (S. D. N. Y. March 17, 
1931), 4 FEDERAL TRADE REGULATION SERVICE par. 4216. The decree or- 
dered the dissolution of the association, which had as members substantially 
all manufacturers of bolts, nuts and rivets in the United States, and enjoined 
a great variety of practices, including the fixing and use of arbitrary basing 
points in quoting freight charges and making special prices pursuant to any 
list of so-called “ legitimate ” wholesalers and large consumers. It also en- 
joined any agreement to establish or maintain “ any price, price enhancement, 
price list, discount, extra charge, condition, term, arbitrary freight charge, 
average or arbitrary cost, percentage or amount of profit, or any other part 
of the ultimate price in the sale of bolts, nuts or rivets.” 

United States v. Corn Derivatives Institute, (N. D. Ill. April 6, 1932), 
4 FepERAL TRADE REGULATION SERVICE par. 4222. This institute having as 
its members practically the entire industry engaged in the manufacture and 
sale of corn starch, corn syrup and corn sugar, was ordered dissolved, and 
the members were enjoined from a great variety of practices having to do 
with price fixing and fixing the terms and conditions of sale. It was expressly 
provided, however, undoubtedly due to the decision in Maple Flooring Mfgrs. 
Ass’n v. United States, 268 U. S. 563 (1925), that the decree should not be 
construed to prevent manufacturers from exchanging information as to the 
credit standing of any manufacturer or dealer or to prevent the defendants 
from reporting statistical information showing “ production, stocks on hand, 
prices, terms, conditions, concessions, exceptions, or transportation charges 
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on purchases or sales which have been made, when not done in pursuance of 
or for the purpose of creating an agreement, combination or conspiracy in 
restraint of trade or in violation of the aforesaid Act of 1890.” 

United States v. Tile Mfgrs. Credit Ass’n, (S. D. Ohio Nov. 26, 1932). 
The decree enjoined the defendants from maintaining a uniform base list 
price, and from fixing prices, trade terms, and discounts. It also enjoined 
the maintenance of any classification of customers or the codperative pur- 
chase of raw materials and supplies. The association was ordered dissolved, 
but with the proviso that the defendants might organize a trade association 
to promote the use of tile, deal with engineering and trade problems, engage 
in educational work and maintain a traffic and credit bureau solely for the 
purpose of collecting and disseminating information. 


Decrees DirEcTED AGAINST IMPORTERS AND FoREIGN MoNOPOLIES 


United States v. Sisal Sales Corp., 274 U. S. 268 (1927), established the 
law that a combination, entered into within the United States and made 
effective by acts done within the United States, to monopolize the supply of 
a commodity. abroad and in the United States, and to control its importation 
and sale in the United States, may be a violation of the Sherman Act. The 
last three decrees under this heading were entered after the decision of the 
Supreme Court in this case and the first decree is fully justified by this 
decision. 

United States v. Sumatra Purchasing Corp., (S. D. N. Y. April 13, 1920). 
In its essential features the decree enjoins the defendant from monopolizing 
and controlling the purchase of tobacco in the Island of Sumatra and the ship- 
ment of the same to or within the United States, and further enjoins agree- 
ments with foreign producing companies not to compete in the United States 
and agreements compelling purchasers of Sumatra tobacco to sell the same 
through the defendant corporation only. 

United States v. N. V. Amsterdamsche Chininefabriek, (S. D. N. Y. Sept. 
20, 1928), 4 FepERAL TRADE REGULATION SERVICE par. 4186. This is the 
so-called quinine decree. The defendants were a group of importers and 
sellers controlling 90% of the world’s supply of quinine. The decree enjoined 
price fixing, allotment of territory, prevention of shipments into the United 
States and discriminations between customers except as permitted under 
§ 2 of the Clayton Act. The decree observes the limits of the jurisdiction of 
the United States by providing that “ nothing herein contained shall be con- 
strued to restrain or prohibit any defendant from doing any act or entering 
into any agreement which is entirely completed outside the United States 
and which does not require any act or thing to be done within the United 
States”. 

United States v. Deutsches Kalisyndikat Gesellschaft, e¢ al., (S. D. N. Y. 
Feb. 28, 1929), 4 FEDERAL TRADE REGULATION SERVICE par. 4188. The peti- 
tion alleged that potash mine-owners in Germany and France had each or- 
ganized a syndicate which had agreed to divide the sales territory, allotting 
70% of the business in the United States to the German syndicate and 30% 
to the French syndicate, a joint organization being selected for sales develop- 
ment. The decree enjoined the establishment of such a joint selling agent 
within the United States and also enjoined the making or carrying out within 
the United States of any agreement fixing the price of potash. The decree, 
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like the quinine decree, contained a proviso in regard to acts done outside 
the United States. 
United States v. A B C Canning Co., (S. D. N. Y. Jan. 16, 1931), 4 
FEDERAL TRADE REGULATION SERVICE par. 4213. The petition alleged that 
the defendants consisted of substantially all of the packers of Norwegian sar- 
dines, together with certain importers and brokers located in the United States. 
It was alleged that, pursuant to an agreement, the packers had entered into 
agreements with importers, agents, and brokers located in the United States, 
requiring them to sell only at or above the minimum price fixed by a com- 
mittee on prices. The decree enjoined the carrying out of this agreement 
within the United States, and also enjoined the reporting of prices at which 
Norwegian sardines were being offered for sale in the United States where 
the purpose or intent of such reporting was to enforce any price agreement. 
Like the quinine decree there was a proviso covering acts which were entirely 
completed outside the United States. il 


ExcLusiIve BuyInc or SELLING AGENTS 


In the recent case of Appalachian Coals, Inc. v. United States, decided 
March 13, 1933, the Supreme Court upheld the legality of contracts under 
which certain producers of bituminous coal appointed an exclusive selling 
agent. This decision was necessarily based on the particular facts and cir- 
cumstances before the Court with respect to that selling agent. The efforts 
of other industries and other selling agents to apply the principle of this case 
to their particular problem may result in further litigation in this new field 
of law under the Sherman Act. The following decrees were entered prior 
to this decision and the extent to which modification of any of these de- 
crees might be permissible in view of this decision must necessarily depend 
upon a study of the decision in the light of the particular facts and cir- 
cumstances surrounding the industry involved. Most of the decrees involve 
other practices but they are classified under this heading because they 
do represent instances in which the government has gone beyond the estab- 
lished law laid down by the Supreme Court at the time of the entry of the 
decrees. 

United States v. Button Export & Trading Corp., (S. D. Iowa June 28, 
1918). The petition alleged that prior to 1916 the defendants, who manu- 
factured nearly 50% of all the buttons used in the United States, each main- 
tained buyers at the principal shell-producing rivers. It further alleged that 
in that year the defendant manufacturers entered into a plan whereby an 
exclusive agent was appointed to buy for them practically all the mussel 
shells they required at agreed prices for each shell-producing stream. The 
continuance of the exclusive buying agent was enjoined. The defendants had 
also organized a button export and trading corporation, of which they owned 
all of the capital stock. This corporation contracted with the manufacturer 
of a patented button machine for the entire output of the machine manufac- 
turer, and it was alleged that this was done for the purpose of preventing 
competitors from entering this business. The decree did not direct the can- 
cellation of the contract, but it required that one out of every four machines 
be set aside to supply anyone who wanted to enter the business. 

United States v. American Coated Paper Co., (S. D. N. Y. March 14, 
1921). The decree enjoined price fixing and the employment by the defend- 
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ants of a common exclusive selling agent. It is difficult to determine from 
the decree the extent of control of the business by the defendants. 

United States v. Seattle Produce Ass’n, (W. D. Wash. March, 1925). The 
defendants were gor of the wholesale produce dealers of Seattle, Washington, 
and the surrounding territory. The decree enjoined a great variety of prac- 
tices including price fixing, the exclusion of competitors, and the boycotting 
of non-members of the association. The petition also alleged that the de- 
fendants had created a committee of five to superintend and direct the pur- 
chase and distribution of such commodities as it might direct. In effect this 
constituted an exclusive buying agent. The continuance of this committee 
was enjoined. 

United States v. Joseph Leibner, (S. D. N. Y. July 2, 1926). The de- 
fendants, who were dealers in live fresh-water fish, were enjoined from price 
fixing, from the maintenance of any boycott, and from certain practices in- 
juring the business of competitors. There was also included an injunction 
against the employment of a common purchasing or buying agent. 

United States v. Maine Co-operative Sardine Co., (D. Me. May 16, 1927). 
The defendants constituted substantially all of the packers of sardines oper- 
ating in the State of Maine. They had organized the defendant company and 
owned its stock, appointing it by contract the exclusive selling agent, and 
conferring upon it absolute power to control the output of their plants, to fix 
prices, and to determine to whom and the terms and conditions upon which 
they should be sold. The decree enjoined the defendant from acting as a 
sales agent, and the contracts were declared unlawful and ordered to be 
cancelled. 

United States v. Alden Paper Co., (N. D. N. Y. Feb. 6, 1930), 4 FEDERAL 
TRADE REGULATION SERVICE par. 4201. The petition alleged that the defend- 
ant paper mills manufactured a paper that was represented to be made by 
manufacturers employing only members of a particular labor union. To con- 
trol the sale of this paper the labor union and the manufacturers had caused 
the Alden Paper Company to be designated the exclusive selling agent of all 
manufacturers employing this union labor. Under the decree these contracts 
were ordered cancelled and the defendants were further enjoined from en- 
tering into or continuing any such arrangement. 


Monopoties AND ATTEMPTS TO MONOPOLIZE 


United States v. Standard Oil Co., 221 U. S. 1 (May 15, 1911), and United 
States v. American Tobacco Co., 221 U. S. 106 (May 29, 1911), opened the 
way for a series of consent decrees in which similar cases were concluded. 
No doubt these cases were held in abeyance by the attorney general until the 
decisions were handed down in the cases mentioned. 

United States v. General Elec. Co., (N. D. Ohio Oct. 12, 1911), DEcREES 
AND JUDGMENTS 267. The defendants were the manufacturers of substan- 
tially all of the electric lamps manufactured and sold in the United States. 
Under the decree General Electric Company was enjoined from selling lamps 
under any name except its own, and a large number of so-called bogus inde- 
pendents controlled by it were ordered dissolved. All of the defendants 
were enjoined from price fixing. 

United States v. Aluminum Co. of America, (W. D. Pa. June 7, 1912), 
DECREES AND JUDGMENTS 341. The Aluminum Company largely controlled 


| 
q 

j 

j 


CONSENT DECREES 927 


the supply of crude or semi-finished aluminum which was a necessary raw 
material in the manufacture of aluminum products, and held stock interests 
in some manufacturing companies. Under this decree an agreement to divide 
markets with a French company, specifying the amount of business to be 
done by each in Europe and the United States, was declared to be illegal. 
Other agreements made with four domestic companies under which they 
agreed not to manufacture aluminum and not to compete with the Aluminum 
Company were also declared illegal. The decree also contains injunctions 
against any use of its contro! of the raw material to injure competitors. 

United States v. Central-West Pub. Co., (N. D. Ill. Aug. 3, 1912), DECREES 
AND JUDGMENTS 359. The decree enjoins a variety of acts of unfair compe- 
tition by the Western Newspaper Union, American Press Association, and 
Central-West Publishing Company directed against each other or other com- 
petitors. Some years later the American Press Association filed a petition 
praying that the decree be modified to permit its acquisition of the business 
and assets of the Western Newspaper Union. This petition was denied on 
June 15, 1917. See DECREES AND JUDGMENTS 366. On appeal to the circuit 
court of appeals the lower court was reversed. See DECREES AND JUDGMENTS 
367, 368, 370. 

United States v. Burroughs Adding Machine Co., (E. D. Mich. March 3, 
1913), DECREES AND JUDGMENTS 457. The decree enjoins the continuance of 
certain competitive practices designed to injure the business of competitors 
such as inducing breach of contracts between competitors and their custom- 
ers, wrongfully obtaining information as to the business, sales or shipments 
of competitors and the like. 

United States v. American Coal Products Co., (S. D. N. Y. March 4, 
1913), DECREES AND JUDGMENTS 461. The decree, directed against the lead- 
ing companies engaged in the manufacture of coal tar products, was based on 
the theory of an attempt to monopolize this field of commerce by the acqui- 
sition of the stock or assets of competitors, the control of sources of supply 
of coal tar, agreements eliminating competition by dividing the competitive 
field, price fixing, commercial boycotts, tying clauses and the like. Several 
defendant companies were ordered dissolved. 

United States v. American Thread Co., (D. N. J. June 2, 1914), Decrees 
AND JUDGMENTS 449. This decree, directed against the principal manufac- 
turers of thread in the United States, enjoined a variety of practices designed 
to injure competitors. : 

United States v. American Tel. & Tel. Co., (D. Ore. March 26, 1914), Dr- 
CREES AND JUDGMENTS 483. The defendant, acting through controlled com- 
panies operating in Washington and Oregon, isolated certain independent 
competitors by exclusive long distance traffic agreements, and by refusing 
them connections on its switchboards. The decree required that connections 
be established at a number of competitive points and enjoined the enforce- 
ment of the exclusive clauses in any traffic contracts. It also ordered the 
divestment of control of certain competing companies. As to the propriety 
of this decree under the Sherman Act, see United States Tel. Co. v. Central 
Union Tel. Co., 202 Fed. 66 (C. C. A. 6th, 1913), certiorari denied, 229 U. S. 
620 (1913). At the present time the consolidation of the properties of com- 
peting telephone companies is under the jurisdiction of the Interstate Com- 
merce Commission. 41 STAT. 480 (1920), 49 U. S. C. § 5(9) (1926). 

United States v. New York, N. H. & H. R.R., (S. D. N. Y. Oct. 17, 1914), 
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DECREES AND JUDGMENTS 529. Under the terms of this decree the defendant 
was required to divest itself of its stock in the Boston and Maine Railroad, 
certain steamship and street railroad companies, and sixteen smaller railroads 
all operating in New England. 

United States v. S. F. Bowser Co., (D. Ind. June 10, 1915), DECREES AND 
JupcMENTs 587. The decree was directed against predatory and unfair com- 
petitive practices of the defendant in the sale of gasoline pumps. 

United States v. National Cash Register Co., (S. D. Ohio Feb. 1, 1916), 
DECREES AND JUDGMENTS 315. The decree enjoins the continuance of a 
variety of predatory and unfair practices designed to injure competitors. The 
decree also prohibited the defendant company from acquiring the business, 
property and assets or stock of any competitor but provided that if, on peti- 
tion, the court should determine that an acquisition was desired to supplement 
the business of the defendant and would not substantially lessen competition, 
an order might be entered permitting it to be made. The defendant petitioned 
to acquire the Remington Cash Register Company, which had determined 
to go out of business. On Nov. 7, 1931, a decision was rendered permitting 
this acquisition. United States v. National Cash Register Co., 3 FEDERAL 
TRADE REGULATION SERVICE par. 3130. 

United States v. International Harvester Co., (D. Minn. Nov. 2, 1918). 
This decree is discussed p. 897 et seq., supra. 

United States v. Swift & Co., (D. C. Feb. 27, 1920), 6 FEDERAL TRADE 
REGULATION SERVICE par. 6267. This is the Packers consent decree, discussed 
p. 886 et seq., supra. 

United States v. Tanners Products Co., (N. D. Ill. Oct. 3, 1927). The 
petition alleged that the Tanners Products Company is a corporation whose 
stock is owned by companies engaged in tanning cattle and calf hair who, as 
“ contributing stockholders,” sell their entire output of hair, amounting to 
95% of that produced in the United States, to the defendant company, re- 
ceiving in return dividends and payments in accordance with the amount of 
hair thus sold. The continuance of the “contributing stockholders ” plan 
was enjoined, and also certain agreements relating to the division of terri- 
tory, but the Tanners Products Company was permitted to buy hair from 
the tanners in the open market. 

United States v. Ludowici-Celadon Co., (N. D. Ill. March 18, 1929), 3 
FEDERAL TRADE REGULATION SERVICE par. 3119. The defendant was engaged 
in the manufacture and sale of roofing tile. The decree, which enjoined a 
variety of acts of unfair competition, followed the filing of a criminal infor- 
mation against the defendant in February, 1929. 

United States v. Pittsburgh-Erie Saw Co., (S. D. Cal. Dec. 23, 1929), 
4 FEDERAL TRADE REGULATION SERVICE par. 4199. The company did about 
50% of the business in California. The decree, directed against the company, 
its officers, and its Los Angeles branch manager, enjoined various bad com- 
petitive practices, such as discriminatory prices, inducing breach of contracts, 
making unfair and false statements as to the businéss standing of competitors, 
making tying contracts, and enticing away salesmen. 

United States v. Radio Corp. of America, (D. Del. Nov. 21, 1932), 6 FEp- 
ERAL TRADE REGULATION SERVICE par. 7025. This is the Radio consent de- 
cree discussed p. 899 et seq., supra. 
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Decrees INVOLVING SECTION 7 OF THE CLAyTON AcT 


Section 7 of the Ciayton Act prohibits the acquisition by a corporation 
engaged in interstate commerce of the whole or any part of the capital stock 
of another corporation engaged in interstate commerce, where the effect of 
such acquisition may be to substantially lessen competition between the cor- 
poration whose stock is acquired and the corporation making the acquisition, 
or to tend to create a monopoly. 38 Stat. 730 (1914), 15 U. S. C. § 18 
(1926). See Federal Trade Comm. v. Western Meat Co., 272 U. S. 554 
(1926); International Shoe Co. v. Federal Trade Comm., 280 U. S. 291 
(1930). All of the following decrees were entered after the date of the first 
of these cases. 

United States v. National Food Products Corp., (S. D. N. Y. March 4, 
1926). The corporate defendant was organized to acquire and hold stock in 
companies engaged in the production and sale of a variety of food products. 
Under the terms of the decree it was directed to divest itself of stock held 
by it in several chain stores, and was also enjoined from acquiring stock in 
“more than one corporation engaged directly or through subsidiary com- 
panies in the same section or community of the United States” in certain 
specified lines of business including chain stores, ice cream, dairy products 
and certain types of foodstuffs. 

United States v. Ward Food Products Corp., (D. Md. April 3, 1926). This 
decree was directed against a threatened violation of Section 7 of the Clayton 
Act. The defendant had been organized to acquire and hold the stock of 
Ward Baking Corporation, Continental Baking Corporation, and General 
Baking Corporation, each of which in turn owned or controlled a large number 
of companies engaged in wholesale baking and selling of bread. The defend- 
ant was ordered dissolved, each of the other defendants mentioned above was 
enjoined from acquiring any of the stock of the others, and certain individuals 
who held stock in more than one of these companies were required to dis- 
possess themselves of the stock of all but one. 

United States v. Rand Kardex Bureau, Inc., (S. D. N. Y. Dec. 9, 1926). 
The decree, directed against a violation of §§ 7 and 8 of the Clayton Act 
requires the defendant to divest itself of the stock of the Globe Wernicke 
Company held by it. Both companies were engaged in the manufacture and 
sale of office equipment. The decree also required directors of the defendant 
to resign from the board of directors of the Globe Wernicke Company. 

United States v. National Gum & Mica Co., (S. D. N. Y. May 27, 1927). 
The petition charged that the corporate defendant had acquired all of the 
stock of General Adhesive Company which, in turn, owned stock in three 
subsidiary companies. It appeared that, following the acquisition of this 
stock, the assets of the General Adhesive Company had been transferred to 
the defendant. The decree ordered the National Gum & Mica Company to 
divest itself of this stock. 


Tue Movine Picture INpustry 


In the last six years both the Federal Trade Commission and the Depart- 
ment of Justice have been engaged in dealing with questions of the legality 
of a variety of practices in the moving picture industry. Some questions have 
been litigated. In Paramount Famous Lasky Corp. v. United States, 282 
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U. S. 30 (1930), the Court held that the adoption and use by substantially 
the entire moving picture industry of a standard form of exhibition contract, 
containing a clause requiring the arbitration of all disputes arising thereunder 
and the posting of security by exhibitors who refused to arbitrate, under pen- 
alty of having his supply of films terminated, was illegal. Cf. United States 
v. First Nat. Pictures, Inc., 282 U. S. 44 (1930). 

The Federal Trade Commission conducted an extensive investigation of 
the practice of block booking. Under this method of merchandising the pro- 
ducer sells to the exhibitor a group or block of films, enough to operate the 
exhibitor’s theatre for three months or a year, the pictures that make up the 
block being chosen by the producer. The defendant producer contended that 
this was economical and well adapted to the requirements of the industry, 
but the exhibitors contended that it restricted their freedom of choice of both 
films and producers. The Commission sided with the exhibitor. But see 
Federal Trade Comm. v. Paramount Famous-Lasky Corp., 57 F.(2d) 152 
(C. C. A. 2d, 1932), which upheld the legality of block booking, there being 
no evidence of any agreement among the producers as to the use of this 
method of merchandising. 

Another practice peculiar to the moving picture industry is the matter of 
zoning or clearance schedules. Under these schedules all the moving picture 
theatres in a given locality are classified in some way, such as first run, 
second run or first suburban run theatres, to determine the order in which 
they shall have the right to exhibit new films as they are released. In this 
way the big downtown or first run theatres are “ protected ” against the exhi- 
bition of the same films in neighborhood or suburban theatres, until the lapse 
of the time specified in the agreement. The terms of the zoning schedules 
were fixed by the producers who controlled the films and the exchanges 
through which they were distributed, and charges were made of discrimina- 
tion in favor of the theatres owned or controlled by the producers, and against 
the independent exhibitors. Necessarily, a vital factor in the competitive 
position of any theatre was the recognition it secured in the zoning schedule. 
Not long after the filing of a criminal information in July, 1928, the govern- 
ment and the producers in Los Angeles and the surrounding territory entered 
into negotiations which finally resulted in the entry of a consent decree on 
August 21, 1930. United States v. West Coast Theatres, Inc., (S. D. Cal.), 
4 FEDERAL TRADE REGULATION SERVICE par. 4206. 

The decree proceeds on the assumption that in this industry the matter of 
“ protection ” to theatre owners as between first run and second or subse- 
quent run theatres is both proper and necessary. Paragraph 7 of the decree 
provides that “ nothing in this decree contained shall be construed to declare 
a classification of theatres . . . to be illegal as such.” Generally speaking, 
the decree seeks to curb abuses and discriminations. 

About two years later another decree was entered. United States v. Fox 
West Coast Theatres, (S. D. Cal. Nov. 16, 1932). This decree, like the 
earlier one, involved the legality of a zoning or clearance agreement, which, 
although made after the date of the earlier decree, was found to be objec- 
tionable by the government. Under the new agreement theatres had been 
classified according to the admission prices charged and there was discrimina- 
tion between theatres of independent exhibitors and those owned or controlled 
by producers. The decree sought to curb these discriminations and to equal- 
ize the method of calculating admission prices charged and the relation of 
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admission prices to the period of “ protection ” allowed under the agreement. 
The second decree recited that it did not affect the first, and it contained the 
identical provision as to the legality of zoning or clearance schedules as such. 

United States v. Balaban & Katz Corp., (N. D. Ill. April 6, 1932), 4 Frp- 
ERAL TRADE REGULATION SERVICE par. 4221, was a similar decree involving 
the zoning schedules adopted in the Chicago territory. 

As part of a plan to increase its control of theatres in the New York City 
territory, Fox Film Corporation acquired in 1929 a large block of stock in 
Loew’s, Inc., Metro-Goldwyn Pictures Corporation, and Metro-Goldwyn- 
Mayer Distributing Corporation. These companies operated a large chain 
of theatres in the New York City territory which were in competition with 
theatres owned or controlled by Fox Film Corporation, Fox Theatres Corpo- 
ration, and William Fox. Under the terms of a consent decree in United 
States v. Fox Theatres Corp., Fox Film Corp. and William Fox, (S. D. N. Y. 
April 15, 1931), 3 FEDERAL TRADE REGULATION SERVICE par. 3125, the own- 
ership of this stock was found to be in violation of § 7 of the Clayton Act 
and the defendants were ordered to divest themselves of it. A supplemental 
decree was entered July 10, 1931, which merely provided for a change in 
the method of divestment. 3 FEDERAL TRADE REGULATION SERVICE par. 3127. 


Tue Ovutpoor ADVERTISING INDUSTRY 


In this industry the leading company is the General Outdoor Advertising 
Company, Inc. It owns a large number of display bulletins in the most im- 
portant cities of the United States and was also engaged in soliciting con- 
tracts involving the posting of advertising matter in cities in which the 
defendant company operated bulletins in competition with independent oper- 
ators. These independent operators looked to this company for many of their 
posting contracts and the charge was made that in many cases the General 
Outdoor Advertising Company, in soliciting contracts, had induced advertisers 
to specify their own display plants at competitive points to the exclusion of 
independent plant owners. It also had contracted with an organization known 
as the National Outdoor Advertising Bureau, Inc., which acted as agent for 
it in the solicitation of contracts to be executed on plants of the company or 
on competitive plants. It was alleged in the petition that the Company and 
the Bureau together controlled 80% of the total outdoor advertising business 
in the United States. 

The trial of the issues raised by the pleadings was in progress when negotia- 
_ tions were commenced which resulted in the entry of a consent decree. 
United States v. General Outdoor Advertising Co., Inc., (S. D. N. Y. May 7, 
1929), 4 FEDERAL TRADE REGULATION SERVICE par. 4190. The contract be- 
tween the Bureau and the Company referred to above was ordered cancelled 
and the Bureau was thereby set up as an independent source of business for 
display plant owners and it was enjoined from discriminating in favor of dis- 
play plants owned or controlled by the Company. In addition the Company 
was enjoined from a discrimination against independent or competitive plant 
owners in connection with contracts solicited by the Company and sublet by 
it. For example, in cases where the advertiser had designated a competitive 
plant, the Company was enjoined from interfering with such designation. 

On the Pacific Coast the dominant display plant owner is the Foster & 
Kleiser Company. It was a party defendant to the case just discussed but at 
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the time of the entry of the consent decree, the petition was dismissed as to 
it. However, in United States v. Foster & Kleiser Co., (S. D. Cal. March 13, 
1931), 3 FEDERAL TRADE REGULATION SERVICE par. 3124, a consent decree 
was entered requiring the defendant to offer for sale the business and assets 
of the La Fon System, Inc., a competitive display plant in Los Angeles that 
it had acquired. It was also enjoined from carrying on a variety of preda- 
tory and unfair competitive practices. 


MISCELLANEOUS DECREES 


United States v. Albany Chemical Co., (S. D. N. Y. Jan. 10, 1921). The 
decree directs the defendants to withdraw applications for trade-marks of the 
word “ aspirin ” and from using the word “ aspirin ” as a trade-mark or claim- 
ing any right therein as a trade-mark in any way. They are also enjoined 
from intimidating purchasers from purchasing or using goods of competitors. 

United States v. California Associated Raisin Co., (S. D. Cal. Jan. 8, 1922). 
This decree involved the efforts of certain California packing companies and 
raisin growers to control the marketing of the California raisin crop. The 
decree was entered about one month before the passage of the Capper Vol- 
stead Act, 42 Stat. 388 (1922), 7 U. S. C. § 291 (1926), and is probably no 
longer of importance to the raisin growers. 

United States v. American Sugar Refining Co., (S. D. N. Y. May 9, 1922). 
The decree was not available to the authors. 

United States v. Gillette Safety Razor Co., (S. D. N. Y. Aug. 4, 1927). 
A decree directed against a particular practice of the Gillette Company, and 
of no general interest. 

United States v. Bates Valve Bag Corp., (D. Del. Jan. 20, 1931), 5 Fep- 
ERAL TRADE REGULATION SERVICE par. 5577. The defendant corporation 
manufactured and leased to its customers valve bag filling machinery un- 
der terms requiring the lessees to use only valve bags purchased from the 
defendant company or companies designated by it. The defendant was en- 
joined from enforcing these provisions of its leases. See Carbice Corp. v. 
American Patents Development Corp., 283 U. S. 27 (1931); Radio Corp. v. 
oa 28 F.(2d) 257 (C. C. A. 3d, 1928), certiorari denied, 278 U. S. 648 

1928). 
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WHEN IS INCOME REALIZED? * 


A GREAT part of the major decisions of the Supreme Court 
dealing with the concept of income, from Eisner v. Macom- 
ber’ to North American Oil Consolidated v. Burnet,’ may be con- 
sidered as involving various aspects of the problem of realization. 
The Macomber decision indicated clearly enough that taxable 
income did not arise from an increase in value of the investment, 
but must be severed from the capital and be received or drawn by 
the recipient.’ In this respect, taxable income differs markedly 
from economists’ definitions of income,* as the Court soon ex- 


pressly recognized.° 


* This title has already been used by Professor Adams in THE FepErALt INCOME 
Tax (Columbia Univ. Lectures, 1921). It so well serves to define the problem, 
however, that the author has ventured to repeat it. 

1 252 U.S. 189 (1920). 

2 286 U.S. 417 (1932). 

3 “*Tncome may be defined as the gain ins from capital, from labor, or 
from both combined,’ provided it be understood to include profit gained through a 
sale or conversion of capital assets, to which it was applied in the Doyle Case 
(pp. 183, 185). 

“ Brief as it is, it indicates the characteristic and distinguishing attribute of 
income essential for a correct solution of the present controversy. The Govern- 
ment, although basing its argument upon the definition as quoted, placed chief 
emphasis upon the word ‘ gain,’ which was extended to include a variety of 
meanings; while the significance of the next three words was either overlooked 
or misconceived. ‘ Derived — from —capital’;—‘the gain — derived — from — 
capital,’ etc. Here we have the essential matter: mot a gain accruing ta capital, 
not a growth or increment of value in the investment; but a gain, a profit, some- 
thing of exchangeable value proceeding from the property, severed from the capital 
however invested or employed, and coming in, being ‘ derived,’ that is, received or 
drawn by the recipient (the taxpayer) for his separate use, benefit and disposal ; — 
that is income derived from property. Nothing else answers the description.” 
252 U. S. at 207. 

4 “Income is the money-value of the net accretion to economic power between 
two points of time.” See Haig, The Concept of Income in THe FepEerAL INCOME 
Tax (Columbia Univ. Lectures, 1921) 27. 

“ Net individual income is the flow of commodities and services accruing to an 
individual through a period of time and available for disposition after deducting 
the necessary cost of acquisition.” See Hewett, THe Derinition or INCOME AND 
Irs APPLICATION IN FEDERAL TAXATION (1925) 22-23. Hewett regards income as 
accruing, e.g., from an appreciation in value of property, not realized by sale. Cf. 
Fisher, The Income Concept in the Light of Experience in (1927) 3 Dre Wirt- 
SCHAFTSTHEORIE DER GEGENWART 22. 

5 Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 509 (1921). 
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Since the tax is applicable to large-scale businesses, whose in- 
come can scarcely be computed without a consideration of inven- 
tories and accounts receivable, it was early concluded, both by 
Congress and the courts, that receipt in cash was not an essential 
requisite of taxable income. Rather, the revenue acts have 
properly accepted the fundamental proposition that the basis for 
income returns should, so far as possible, be that upon which the 
books of account are kept. As a result, courts have gradually 
framed a series of directions for income accounting which in 
effect constitute a part of the legal definition of taxable income. 

_ So many cases can be classified as various aspects of the prob- 
lem of realization that it is essential to define more explicitly the 
group to be considered here. The general question is: What are 
the characteristics of realized income?*® For example, why is a 
dividend declared by A corporation in the stock of B corporation 
taxable, while a dividend of like amount and value declared by A 
in its own stock is not? One may sharpen the focus on one part 
of this broad field by inquiring, granted that the item possesses 
the distinguishing characteristics of income, when is that income 
realized? For example, if compensation for 1930 admittedly due 
but undetermined in amount, is determined and paid in 1932, is 
it income for 1930 or 1932? It is this latter question which will 
be examined here. In order to keep the discussion within rea- 
sonable limits, I shall eliminate, more or less arbitrarily, a con- 
sideration of those cases, like the stock dividend case above, 
which are commonly regarded as bearing rather on the problem 
of whether an item is income, than of when it becomes income. 


THE CasH 


The most easily understood and popularly accepted conception 
of the form of income is undoubtedly cash receipts. Or as a fed- 
eral court early expressed it in United States -v. Schillinger: “In 
the absence of any special provision of law to the contrary, in- 


6 The question is much the same as: What are the characteristics of taxable 
income; but the two are not exactly synonymous. For example, a completed gift 
of money would satisfy any legal requirement as to realization, though it is not 
taxable as income. Again, a divorced wife who has received alimony has “ realized ” 
it, but she is not subject to an income tax upon it. Gould v. Gould, 245 U. S. 


(1917). 
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come must be taken to mean money, and not the expectation of 
receiving it, or the right to receive it, at a future time.” * 

The Corporation Excise Tax Law of 1909 * was drawn wholly on 
this theory; it uses the terms “ income received ” and “ expenses 
actually paid”. That the phraseology was deliberately chosen 
appears from the fact that prior to the passage of the law, twelve 
prominent accounting firms joined in a letter of protest to the 
attorney general, urging that if passed as framed, it would be 
impossible of application to modern business.®. Yet the 1913 
Act *° was not dissimilar. Consequently, there was reasonable 
basis for a dictum in United States v. Christine Oil & Gas Co.: 


“ Actual receipt within the current tax year is a condition to the levy 
of the tax, by the terms of the act as construed by the courts... . If 
a seller accepts the notes of third persons in absolute payment, the rule 
would be different. But where the effect of the transaction is a mere 
promise to pay, and not an actual payment, it cannot be said to be in- 
come, until it has been actually received, and is not subject to be taxed 
as such until its actual receipt.” ** 


Commencing with the 1916 law,’* however, the revenue laws 
have contained provisions permitting net income to be computed 
in accordance with the method of accounting employed by the 
taxpayer, so long as this method clearly reflects his income.** 
Pursuant to these provisions, taxpayers have been permitted to 
make returns not only on the cash basis, but also on the accrual 
basis. Although most of this discussion will be centered around 
the characteristics of the accrual method of accounting as applied 
by the courts, some preliminary consideration of the older cash 


7 14 Blatchf. 71, Fed. Cas. No. 16,228, at 973 (C. C. S. D. N. Y. 1876). 

8 36 Srat. 112, § 38. 

_ ® The history and merits of this controversy are fully considered by Adams, 
When is Income Reclized? in THE Feperat Income Tax (Columbia Univ. Lectures, 
1921) 29. 

10 38 Srat. 166. 

11 See 269 Fed. 458, 459-60 (W. D. La. 1920). 

12 39 Strat. 756. 

13 Section 13(d) of the 1916 law; § 212(b) of the 1918, 1921, 1924 and 1926 
laws; § 41 of the 1928 and 1932 laws. Section 42 of the 1932 law repeats the 
provision contained in the 1918 and subsequent laws that items of gross income 
shall be included in the return for the year in which the taxpayer receives them, 
unless, under his method of accounting, they should properly be accounted for as 
of a different period. 47 Stat. 185, 26 U. S. C. Supp. VI § 42. 
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method is appropriate, particularly since some of its tests seem 
to have been applied by the courts to cases involving accrual 
accounting. . 

It is evident that the chief virtues of the cash method are that 
its test of the realization of income is relatively simple to apply 
and that the method requires no books of account, or very rudi- 
mentary ones. Since the tax has to be paid in cash, it is easy to 
accept the doctrine, as the early cases did, that receipt in cash 
is the important characteristic of income. But the test is usually 
not applied so literally, and even when liberalized by necessity, 
it often leads to unsatisfactory results. A concession is necessary, 
at the outset, because the bulk of claims are not actually liqui- 
dated in cash; salaries, dividends, rent, interest, are commonly 
paid by check. In other words, upon the due date, an order of 
the debtor directed to a bank is received in satisfaction (absolute 
or conditional) of a claim upon the debtor. Yet, if the bank is 
solvent, there has been little question that the receipt of the check 
constitutes the receipt of income, even under the cash method, 
since it is said to be the equivalent of cash.** On like reasoning, 
compensation paid in stock is income when the stock is received.** 
Negotiable notes have been treated as cash to the extent of their 
fair market value,’*® but a non-negotiable note has been regarded 
as giving rise to income only as collected.” 

The next step is to apply this doctrine, that the equivalent of 
cash sufficiently satisfies the test of income on the cash basis, to 
other cases where the taxpayer has the power to obtain cash, 


14 See Harvey H. Ostenberg, 17 B. T. A. 738 (1929), in which it was held that 
a dividend check dated December 31, 1919, is income in that year, where no showing 
was made that the check was not delivered or could not have been cashed. Cf. 
Cecil Q. Adams, 20 B. T. A. 243 (1930), where the showing was made that the 
check was not received in the earlier year. 

15 Lyle H. Olson, 24 B. T. A. 702 (1931). By a resolution in 1917, the corpora- 
tion employer voted to issue 200 shares to each of three employees. Each month 
a credit of $333 each was to be applied toward the purchase of the stock, which 
was to be delivered by the custodian at the end of five years, when it would be 
paid for. It was held that, the petitioners being on a cash basis, the whole 200 
shares were income in 1922 in the amount of their fair market value. 

16 Appeal of Aaron W. Wolfson, 1 B. T. A. 538 (1925); Appeal of Potter 
Farms, Inc., 6 B. T. A. 110 (1927). See Charles W. Slater, 5 B. T. A. 804, 805 
(1926). 

17 Mainard E. Crosby et al., 14 B. T. A. 980 (1929) (payment of the note 
contingent), 
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although he has not actually done so. Thus, there is little ques- 
tion that the face value of interest coupons of a solvent debtor 
becomes income to their holder upon their maturity, irrespective 
of their actual collection at that time.** Income collected by an 
agent is income to the principal in the year of collection, though 
not paid to him until the following year.’® Similarly, income 
from a joint adventure or a partnership ** becomes income to 
the joint adventurer or partner as realized by the joint adventure 
or partnership, even though it is not paid to him until a later year. 
Likewise, discharge of a taxpayer’s obligations — as, for example, 
a payment by a lessee in reduction of the lessor’s mortgage — has 
been properly regarded as equivalent to a cash payment to him.” 

The cases of sales of property are further interesting applica- 
tions of the cash receipts method. Where the terms of the con- 
tract to sell were fully carried out in 1919 and the seller could 
have obtained the purchase price deposited in escrow, but did not 
actually collect it until 1920, he has been held to realize it in 
1919.”* On the other hand, where the terms of the contract of 
sale provided that the purchase price, deposited in escrow in 1920 
when the sale was concluded, could not be withdrawn until 1921, 
the seller was held not to realize income until the later year.** 
Similarly, where purchaser and seller agreed that title was to be 
delivered and the price paid in 1920, the seller was held to realize 
his profit then, although the contract was executed in 1919 and 
$75,000 then deposited in escrow to await the closing.” But the 
passage of title and the making of payment in cash is not neces- 
sarily a conclusive test. In Commissioner v. Moir,” the purchaser 


18 For a consideration of these cases, see Magill, The Taxation of Unrealized 
Income (1925) 39 Harv. L. Rev. 82, 83. 

19 Maryland Casualty Co. v. United States, 251 U. S. 342 (1920); Appeal of 
Strauss, 2 B. T. A. 598 (1925); F. H. Wilson, 12 B. T. A. 403 (1928). 

20 Cf. Reynolds v. McMurray, 60 F.(2d) 843 (C. C. A. roth, 1932). 

21 See 47 STaT. 222 (1932), 26 U. S. C. Supp. VI § 182 (1932); Arthur H. Earle, 
15 B. T. A. 668 (1929), aff'd, 38 F.(2d) 965 (C. C. A. rst, 1930). 

22 James M. Butler, 19 B. T. A. 718 (1930); cf. Long v. United States, 66 Ct. 
Cl. 475 (1928). 

23 William Holden, 6 B. T. A. 605 (1927). 

24 K. E. Merren, 18 B. T. A. 156 (1929), aff’d, on another point, 51 F.(2d) 44 
(C. C. A. sth, 1931). 

25 Bedell v. Commissioner, 30 F.(2d) 622 (C. C. A. 2d, 1929), aff’g 9 B. T. A. 
270 (1927). 
26 45 F.(2d) 356 (C. C. A. 7th, 1930). 
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signified its satisfaction with the title, and paid a total of $50,000 
out of a purchase price of $195,000 in 1920. All necessary papers 
were deposited in escrow in that year, to be delivered in 1921, 
when the balance was paid. The court held that the profit on 
the sale was realized in 1920, by a seller on the cash basis, saying: 


“ All these things in our judgment manifest a transaction regarded by 
the parties as completed in 1920 — and in fact completed in that year, 
and the profit thereon in that year accrued — to all intents and purposes 
as though the entire consideration had in 1920 been paid in cash.” ** 


The Supreme Court, however, seems to have set a limit to the 
extension of this doctrine in Burnet v. Logan.** There a sale of 
stock was made in 1916 to the Youngstown Sheet & Tube Co., 
which paid a large amount of cash, plus its agreement to pay 
60 cents a ton for ore to be mined from a mine containing an 
estimated 82,858,535 tons. The taxpayer’s stock was worth over 
$173,000 on March 1, 1913; she received $137,500 in 1916; and 
$9,000 in 1917, $11,250 in 1918, $8,995.50 in 1919, and $5,444.30 
in 1920 on account of the ore agreement. The question was 
whether this agreement should be evaluated and treated as so 
much cash, and the transaction taxed as one closed in 1916. 
Obviously the valuation of such an agreement was a complex 
problem, with uncertain results. The Court, stating that “the 
promise was in no proper sense equivalent to cash”’,”® held that 
the taxpayer was entitled to the return of her investment in cash, 
before being taxed on any profit. 

From these examples, which by no means exhaust the cases on 
the subject, it appears that courts have not required that an item 
should actually be received in cash to constitute income, even to a 
taxpayer using the cash receipts method of computation. If the 
taxpayer has the power to obtain the item in cash if he wishes 
it; if, by agreement, some of his monetary obligations are dis- 


27 See id. at 357; cf. Learned Hand, J., in Bedell v. Commissioner, 30 F.(2d) 
622, 624 (C. C. A. 2d, 1929): “ Of course, it is true that an obligation, even a con- 
ditional obligation, is in some sense property, and, like anything else that can be 
transferred, may be said to have a value, but nevertheless payment is made in 
exchange for title, and will never be made if it is not conveyed. To speak of the 
profit as resulting because its amount can be presently ascertained, though per- 
formance remains: uncertain, seems to us a perversion of language.” 

28 283 U.S. 404 (1931). 
29 Jd. at 413. 
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charged by a payment which does not come to him at all; or if 
he receives some form of commercial obligation regarded as the 
equivalent of cash, he has been held to be in the receipt of income. 
Yet these decisions reach a desirable result, for they tend to bring 
the taxation of income into line with the earning of it. 

Although courts have been willing to extend the scope of the 
term “ cash ” beyond its literal meaning, they have been unwilling, 
in cases where “ cash” has actually come to hand, to contract its 
scope by a consideration of the time when the cash was earned. 
It is well settled that salary received in 1933 for services per- 
formed in 1932 is income in 1933 to a recipient on a cash basis,*° 
even though this computation results in a gross distortion of the 
recipient’s income for the two years." Likewise, cash received 
in 1932 for services to be performed in 1933 and 1934 is income 
in 1932.°" So long as the cash receipts method of reporting in- 
come is permitted, these decisions could scarcely be otherwise. 
Although there has been some conflict in the cases involving the 
taxation of items which, though paid, are in dispute or subject 
to claims,** the proposition has been established by North Ameri- 
can Oil Consolidated v. Burnet ** that these items may become | 
income in the year paid. é 


80 Jackson v. Smietanka, 272 Fed. 970 (C. C. A. 7th, 1921) ; Appeal of J. M. 
Edmunds, 1 B. T. A. 998 (1925); E. F. Cremin, 5 B. T. A. 1164, 1169 (1927); 
Iver J. Boyum, 7 B. T. A. 1084 (1927); C. Florian Zittel, 12 B. T. A. 675 (1928). 

31 See, e.g., C. Florian Zittel, 12 B. T. A. 675 (1928), where the employer in 
1920 delayed payment of the greater part of a $52,000 salary, so that the employee 
was compelled to report $19,000 income for 1920, and $85,000 for 1921, resulting 
in an additional tax of $5,642.30. To the same effect are Dodge v. United States, 
64 Ct. Cl. 178 (1927), and Kales v. Woodworth, 32 F.(2d) 37 (C. C. A. 6th, 1929), 
where the taxpayers received in 1919 dividends to which the Michigan court held 
they were entitled in 1916. The dividends were held to be income for 1919. 

82S. P. Freeling, 7 B. T. A. 1238 (1927). See also O’Day Investment Co., 13 
B. T. A. 1230 (1928); A. P. Schiro, Inc., 20 B. T. A. 1026 (1930); Andrew J. 
Pembroke, 23 B. T. A. 1176 (1931). These are all cases of advance rental payments. 

88 Compare Ivan A. Greenwood, 22 B. T. A. 1187 (1931) (money received in 
1922 not income until 1923, when petitioner became unconditionally entitled to it), 
and James M. Butler, 19 B. T. A. 718 (1930); James W. Elwell & Co. Inc., 14 
B. T. A. 671 (1928) ; Ford v. Commissioner, 51 F.(2d) 206 (C. C. A. 6th, 1931); 
Board v. Commissioner, 51 F.(2d) 73 (C. C. A. 6th, 1931); Massey v. Commis- 
sioner, 51 F.(2d) 76 (C. C. A. 6th, 1931). Where the payment was made under a 
mutual mistake of fact, the Board has properly held that it does not become income. 
Appeal of Van Fleet, 2 B. T. A. 825 (1925). 

84 286 U. S. 417 (1932). The facts and decisions in this case are discussed 
P. 946, infra, 
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The most serious indictments of the cash receipts method as 
applied by the courts seem to be, first, that the application of the 
doctrine that the equivalent of cash is income renders the deter- 
mination of the realization of income almost as difficult as under 
the accrual method, without the full advantages of the latter; and, 
second, that the method frequently results in an undue and un- 
necessary distortion of income. Consequently, it has been urged 
that the method should be abolished in favor of a mandatory re- 
quirement of the accrual method.** Such a requirement already 
exists for most taxpayers whose business operations are of any 
considerable size, and who must necessarily keep a complete set 
of books in order to calculate their income.** Here its desirability 
is increased by facility of enforcement, for the outlines of income 
tax accounting now have been quite fully worked out by the 
courts, as will be seen, and doubtless are generally better under- 
stood. For small taxpayers, however, in particular for the pro- 
fessional and salaried classes, a requirement of accrual account- 
ing would necessitate more elaborate bookkeeping, as well as the 
application of unfamiliar tests, with few tangible results in the 
return of income. Consequently, for such taxpayers, the cash 
receipts method should be permitted in the future as in the past.*” 


Tue Accrual Basis 


The general theory of accrual accounting is to enter income as 
of the period during which it has been earned, though perhaps 


85 Montgomery, Accounting and the Concept of Income, in susan ON 
Taxation (Columbia Univ. Symposium, 1932) 48, 56. 

86 See U. S. Treas. Reg. 77, Art. 322, which in substance requires the accrual 
method of accounting in any case in which it is necessary to use an inventory. 
Article 323 requires an inventory “in all cases in which the production, purchase, 
or sale of merchandise of any kind is an income-producing factor.” See also 
Article 411: “ In accordance with this provision, every person subject to tax carrying 
on the business of producing, manufacturing, purchasing, or selling any commodities 
or merchandise, except the business of growing and selling products of the soil, 
shall for the purpose of determining the amount of income which may be subject 
to the tax keep such permanent books of account or records, including inventories, 
as are necessary to establish the amount of his gross income and the deductions, 
credits, and other information required to be shown in an income tax return.” 

87 It might perhaps be desirable to require all taxpayers with gross incomes in 
excess of perhaps $20,000, to report on the accrual basis, in addition to the groups at 
present required to so report. 
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not collected,** and to charge against such income “ the expenses 
incurred in and properly attributable to the process of earning 
income during that period ’’,*® whether or not: actually paid. 
Consequently, if the taxpayer is entitled to $4,700 as his share 
of the earnings of a business for 1919, this amount is income for 
1919, although not ascertained and paid until 1920.*° Similarly, 
taxes in respect of 1916 earnings, computed and paid in 1917, are 
deductible in 1916.* Dividends have been treated as income in 
the year in which declared rather than in the year in which paid.* 
An erroneous charge to a customer in 1921, discovered and cor- 
rected in 1922, must be excluded from gross income for 1921; * 
although it has been held that a recovery in a later year of em- 
bezzled funds,** or of a payment to offset a prior loss *° constitutes 
income when received.*® 

The accrual method, on its face, is better adapted, at least to 
a complex business, than the cash receipts method. It makes 
possible the elimination of distortion of income caused by a chance 
accumulation of receipts in a particular year, and enables the 
application of expenses, costs, and charges against the gross in- 
come which arises from them. But even a theoretically perfect 
system of accounting can be warped to unhappy results by courts 
not trained to use it. It remains, therefore, to consider methods 
of accounting which have been judicially approved, in a few 


88 See Appeal of Owen-Ames-Kimball Co., 5 B. T. A. 921, 928 (1926). 

89 See United States v. Anderson, 269 U. S. 422, 440 (1926). 

40 Western Wheeled Scraper Co., 14 B. T. A. 496 (1928); Appeal of Clarence 
Schock, 1 B. T. A. 528 (1925); Victor J. Evans, 23 B. T. A. 156 (1931). 

41 United States v. Anderson, 269 U. S. 422 (1926). 

42 Archer M. Campbell, 6 B. T. A. 60 (1927). 

48 Gould-Mersereau Co. Inc., 21 B. T. A. 1316 (1931). 

44 South Dakota Concrete Products Co., 26 B. T. A. 1429 (1932) (no point 
made of method of accounting). 

45 Burnet v. Sanford & Brooks Co., 282 U. S. 359 (1931) (apparently applicable 
to either method of accounting). 

46 There is some doubt as to the judicially approved treatment of income 
accrued from transactions with a debtor who becomes insolvent in the same year, 
before any receipt, but after accrual. If there had never been any reasonable basis 
for supposing payment would be made, doubtless no accrual was justified; but if 
collection was reasonably assured at the time the original accrual was made, it 
would seem that subsequent insolvency should be taken care of by a, bad debt 
deduction, rather than by an erasure of the accrual. See Spring City Foundry Co., 
25 B. T. A. 822 (1932), to this effect, attempting to distinguish Corn Exchange 
Bank v. United States, 37 F.(2d) 34 (C. C. A. 2d, 1930), contra. 
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typical situations affecting taxpayers whose returns are made on 
the accrual basis. Four such situations will be considered. 

(1) The receipt in one year of income earned in several past 
years. The bulk of these cases involve payments by the United 
States to railroads of just compensation for the period of federal 
control. In many of them, the government was admittedly liable, 
but the amount of “ just compensation ” was not determined until 
1921, and was then paid in a lump sum. The railroads not in- 
frequently accrued the amount of the “standard return ” each 
year. The commissioner contended that the excess of the final 
payment over the standard return was income in the year of 
settlement, but the courts have held that the entire amount finally 
arrived at should be treated as income for the years in which 
earned.** 

These decisions are sound, for several reasons. Granted that 
the amount of the payment was entirely uncertain in 1918-1920, 
the compensation was earned then, and was admittedly due. The 
events which fixed the existence of the liability and determined 
its amount had already occurred. Good accounting requires that 
it be treated as income for the prior years, and effective adminis- 
tration of the revenue law does not seem to require any different 
result.** 

If the income is to be carried back to a prior year, it must not 
only have been “ earned ” then, but there must have been a rea- 
sonable likelihood that it would be paid. For example, if no 
agreement between the government and the railroad existed, and 
disputes between the two parties were settled by a compromise 
payment in 1923, the payment is taxable income for that year, 
not for 1918—-1920.*° As Judge Learned Hand has recently put 
it: “The distinction between the liquidation of a determined 


47 See Commissioner v. Old Dominion S. S. Co., 47 F.(2d) 148 (C. C. A. 2d, 
1931) ; Commissioner v. Midland Valley R. R., 57 F.(2d) 1ogz2 (C. C. A. roth, 
1932). There are a number of Board decisions to the same effect. 

48 The facts that returns are required on an annual basis, and that the period 
of limitations is now only two years are perhaps the most pertinent administrative 
considerations. Under § 212(b) of the 1921 law the commissioner could probably 
have required the income to be reported for the prior years; but his refusal to 
exercise this power should not prevent the taxpayer from reporting the income for 
that period, when good accounting justifies it. 

49 Kentucky & Indiana Term. R. R., 19 B. T. A. 969 (1930), aff'd, 54 F.(2d) 
738 (C. C. A. 6th, 1931), certiorari denied, 286 U.S. 557 (1932); Peninsula Ship- 
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right, and the determination of a disputed right, is familiar 
throughout the law, though for practical purposes one may be as 
incalculable as the other.” °° Hence, some courts have asserted 
that income is not “earned” so long as the claim therefor is 
contested.** “A mere contingent claim, especially a contested 
one . . . is too uncertain to be considered in making up an in- 
come tax return.” ** On the other hand, once the debtor admits 
liability, income accrues, though determination of the amount 
and payment is delayed.” 

This class of cases avoids so far as possible the distortion which 
results in similar situations from an application of the cash re- 
ceipts method. The tests applied are satisfactory to an account- 
ant as well as to a lawyer, although the decisions clearly depart 
from some of the earlier judicial conceptions of the nature of 
income. 

(2) The receipt in one year of income to be earned in several 
future years. In a number of cases, a taxpayer has received an 
amount in cancellation of a liability under a contract having sev- 
eral years yet to run. He has contended that the amount so 


building Co., 9 B. T. A. 189 (1927). In these cases the taxpayer did not accrue 
the item until 1923, when the settlement was agreed upon. 

50 See Commissioner v. The Brooklyn Union Gas Co., 62 F.{2d) 505, 507 
(C. C. A. 2d, 1933). 

51 Commissioner v. Southeastern Exp. Co., 56 F.(2d) 600 (C. C. A. 5th, 1932), 
rev’g 19 B. T. A. 490 (1930) (claim for share of through express rates over through 
route, whose establishment was uncertain and dependent upon a future determina- ~ 


- tion of the Interstate Commerce Commission). See also W. W. Sly Mfg. Co., 24 


B. T. A. 65 (1931) (claim for profits from patent infringement); Buffalo Union 
Furnace Co., 23 B. T. A. 439 (1931) (claim for compensation for switching) ; 
Household Products, Inc., 24 B. T. A. 594 (1931) (interest on claims for tax 
refunds for prior years income in the year the claims are allowed) ; Dexter Sulphite 
Pulp & Paper Co., 23 B. T. A. 227 (1931) (settlement of litigation for breach of 
contract) ; cf. Armstrong Knitting Mills, 19 B. T. A. 318 (1930) (compromise of 
litigation) ; North American Oil Consolidated v. Burnet, 286 U. S. 417 (1932), 
discussed p. 946, infra. 

52 See Commissioner v. Southeastern Exp. Co., 56 F.(2d) 600, 601 (C. C. A. 
5th, 1932). 

53 Thus, in Continental Tie & Lumber Co. v. United States, 286 U. S. 290 
(1932), the taxpayer received in 1923 an award under the Transportation Act of 
1920, on account of the governmental operation of the railroad. The award was 
held to be income in 1920, though some questions of interpretation of the act 
were not settled until 1923, when payment was made. To the same effect, on a 
different set of facts, is Lichtenberger-Ferguson Co. v. Welch, 54 F.(2d) 570 
(C. C. A. gth, 1931). Cf. Crowninshield Shipbuilding Co., 24 B. T. A. 925 (1931). 


944 HARVARD LAW REVIEW 


received should be prorated, for taxing purposes, over the life of 
the cancelled agreement, urging that the first group of decisions 
affords a sufficient ground for this plan of accounting. The Board 
of Tax Appeals has uniformly rejected this contention, usually 
citing the provision of the law requiring income to be reported in 
the year received, unless under methods of accounting permitted 
by the act, the amount should properly be accounted for as of a 
different period.” Of course, the receipt of the money in a given 
year satisfies only half the statutory requirements; it remains to 
inquire whether, under accrual accounting, it should properly be 
accounted for in later years. If the payment is in cancellation 
of an existing agreement, it is made rather in substitution for 
the future earnings originally contemplated, than in performance 
of the obligation to pay them. Hence the compromise payment 
is “ earned ” in the year the settlement is reached, rather than in 
the later years.°’ These decisions, then, appear to be sound. 

The same reasoning cannot be applied to the cases in which 
the payment in one year is admittedly the price of services to 
be performed in future years. Thus, an insurance company col- 
lects a premium in one year for insurance with a three year term. 
The premium can hardly be regarded as earned in the year of 
collection, so the company reports only one-third of it as income 
in that year. Nevertheless, the relatively few cases which have 
involved the point have held the income to have been realized 
’ in full in the first year.°® These decisions put an undue emphasis 


54 August Merckens, 7 B. T. A. 32 (1927); The Goerke Co., 7 B. T. A. 860 
(1927) ; Farrelly-Walsh, Inc., 13 B. T. A. 923 (1928). Cf. Appeal of A. B. Kirsch- 
baum Co., 5 B. T. A. 65 (1926); R. Hoe & Co., Inc., 7 B. T. A. 1277 (1927); 
Graham-Bumgarner Co., 11 B. T. A. 603 (1928). 

55 See 47 Strat. 185 (1932), 26 U. S.C. Supp. VI § 42 (1932). 

56 Cf. the quotation in note 27, supra. 

57 The cases in which, after a fire, use and occupancy insurance is paid in 
respect of a future period probably belong in this class rather than in that next 
considered. It has been held that such a payment is income when received. 
Flaxlinum Insulating Co., 5 B. T. A. 676 (1926); cf. Appeal of International 
Boiler Works Co., 3 B. T. A. 283 (1926). 

58 Automobile Underwriters, Inc., 19 B. T. A. 1160 (1930); Creasy Corp. v. 
Helburn, 57 F.(2d) 204 (W. D. Ky. 1932); cf. Arthur M. Brown, 22 B. T. A. 678 
(1931) ; Jennings & Co., Inc. v: Commissioner, 59 F.(2d) 32 (C. C. A. oth, 1932) ; 
United States v. Boston & Providence R. R. Corp., 37 F.(2d) 670 (C. C. A. 1st, 
1930) ; Boston & Providence R. R. Corp., 23 B. T. A. 1136 (1931). 

In Summit Coal Co., 18 B. T. A. 983 (1930), amounts were advanced to 
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upon the receipt of the money, an element which is the basic test 
of income under the cash receipts method, but which ought not 
to be under the accrual method. It is evident that such decisions, 
which would apparently treat a $1,000,000 down payment on 
a fifty-year lease as income in the year of receipt, lead to a gross 
and, as it seems, quite unnecessary distortion of income. More- 
over, they are inconsisten with the decisions denying to the 
lessee, on these facts, a deduction of $1,000,000 at the time the 
lease was made, and requiring him to prorate the deduction over 
the life of the lease.*® No controlling administrative reason for 
this bird-in-the-hand policy has yet been set forth; the inequities 
of the present decisions seem to overbalance the probable !oss of 
revenue from some future insolvencies of taxpayers who have 
prorated these cash receipts. 

(3) The receipt of income subject to claims. Subsidiaries of 
the Brooklyn Union Gas Company were ordered in 1916 to 
reduce their rates. These orders were contested in the so-called 
Rate Cases No. 1, and during the contest, the companies collected 
the original rates, impounding the excess over the new rates. In 
July, 1919, the excess moneys were withdrawn by the companies 
under a court order, pursuant to which a bond of the parent com- 
pany was given for repayment in the event that the reduced rates 
should be finally sustained. As to excess moneys collected there- 
after, no bond was required. In 1922, the Commission abrogated, 
as of 1916, the orders reducing the rates. The Commissioner 
of Internal Revenue sought to tax as income for 1922 the im- 
pounded moneys drawn in 1919. The companies contended that 
the excess amounts were income in the prior years in which the 
gas was supplied, and the moneys collected from the consumers. 


the taxpayer to assist it in starting operations, to be recouped out of future 
deliveries of coal. The Board held that the advances were not income in the 
years received, being rather loans. The case is distinguishable on this ground, 
but quaere whether, for accounting purposes, the same result is not required in the 
first two cases cited in this note. 

59 See Galatoire Bros v. Lines, 23 F.(2d) 676 (C. C. A. 5th, 1928); Bonwit 
Teller & Co. v. Commissioner, 53 F.(2d) 381 (C. C. A. 2d, 1931). 

80 The facts are elaborately stated by the Board of Tax Appeals in its opinion. 
Brooklyn Union Gas Co., 22 B. T. A. 507 (1931). See the affirmance in Com- 
missioner v. Brooklyn Union Gas Co., 62 F.(2d) 505 (C. C. A. 2d, 1933), in which 
Judge Learned Hand concurred as to the point stated, but dissented on the other 
point, discussed p. 947, infra. 
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The Supreme Court had dealt with a somewhat similar case 
in North American Oil Consolidated v. Burnet. In that case, 
the United States had brought suit prior to 1916 to oust the 
company from possession of oil land. A receiver was appointed 
in 1916 to operate the property and to hold the net income. In 
1917, the district court entered a final decree dismissing the 
bill; and the receiver paid over to the company the moneys in 
his hands. The government took an appeal, without super- 
sedeas. In 1920, the circuit court of appeals affirmed, and in 
1922 the Supreme Court dismissed a further appeal. The com- 
pany included the 1916 income on an amended return for that 
year; the Commissioner of Internal Revenue asserted that it was 
income for 1917. The Supreme Court upheld the Commissioner, 


saying: 


“The net profits earned by the property in 1916 were not income 
of the year 1922 —the year in which the litigation with the Govern- 
ment was finally terminated. They became income of the company in 
1917, when it first became entitled to them and when it actually received 
them. If a taxpayer receives earnings under a claim of right and with- 
out restriction as to its [sic] disposition, he has received income which 
he is required to return, even though it may still be claimed that he is 
not entitled to retain the money, and even though he may still be 
adjudged liable to restore its equivalent.” ° 


The Court in a prior passage said, ‘“‘ Nor is it material, for the 
purposes of this case, whether the company’s return was filed 
on the cash receipts and disbursements basis, or on the accrual 
basis.” °° This was said, however, with particular reference to 
the question whether the income was taxable to the company 
in 1916 or in 1917. 

This decision has been severely criticized by Robert H. Mont- 
gomery from an accounting point of view. 


“ This is taxation of gross income with a vengeance. It seems highly 
inequitable that the money as to which litigation is still pending should 
be deemed to be taxable. It means that when paid back later to the 
rightful owner, the temporary custodian may have paid a tax in a year 


61 286 U.S. 417 (1932). 68 Td. at 423. 
62 Td, at 424. 
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when he was taxable and it is cold comfort for him to be told he can 
deduct the repayment as a loss when he has no taxable income.” 


This criticism is entirely applicable to another group of cases, 
discussed by Colonel Montgomery later in his lecture ** —to 
cases in which, for example, a paving contractor collects $100,000 
under a contract, which requires him to repair defects for five 
years, a requirement that his experience shows will entail an 
expenditure of $10,000. These cases will be considered hereafter. 
There is more question of its validity as applied to the North 
American Oil case. It is true that courts have generally held that 
an amount received in settlement of a controversy involving prior 
years becomes income (if at all) in the year of receipt, and cannot 
be accrued in the prior years.°* So long as the money has not 
been received and liability for any amount remains wholly un- 
certain, the income can hardly be regarded as accrued or earned. 
But in the North American Oil case, there was a judicial de- 
termination that the company was entitled to the money, plus 
a payment. It can therefore reasonably be held that there was 
enough objective probability that the amount would be retained 
by the company, as to justify an accrual of the income involved. 
It is relevant to observe that in none of the cases which have so 
far arisen has the company had to pay back the money. 

Consequently, in the Brooklyn Union Gas case, it appears that 
the Board and the circuit court of appeals rightly held, on this. 
point, that the income did not accrue in 1922, when Rate Cases 
No. 1 were ended, the moneys having been received by the com- 
panies under a claim of right in prior years. 

It remains to consider whether both of these factors —a ju- 
dicial determination that the taxpayer is entitled to the money, 
and payment — are necessary to an accrual. One aspect of this 
question was involved in the Brooklyn Union Gas case, and 
caused Judge Learned Hand’s dissent. In Rate Cases No. 2, the 
litigation began in 1920, and an order was entered permitting the 
collection of the higher rates, but requiring the impounding of 
the excess. Subsequently in the same year, an interlocutory order 
was entered finding the lower rates confiscatory and permitting 


84 Accounting and the Concept of Income, in Lectures ON Taxation (Colum- 
bia Univ. Symposium, 1932) 55. 
65 Jd. at 64, 65. 66 See note 49, supra. 
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the impounded moneys to be withdrawn, upon substituting a surety 
company bond. Future collections could be retained, but a surety 
bond was required securing the repayment of the excess, should it 
be ordered. The final decrees were entered in 1922 and 1923, in 
favor of the companies. All excess moneys had theretofore been 
withheld or withdrawn by the companies except $673,000 which 
was withdrawn in 1922, after the litigation had ended. 

The majority of the circuit court of appeals (Judges Manton 
and Swan) held that the $673,000 was not income in 1922, since 
the companies could have obtained the money at will in the prior 
years, upon substituting a surety bond. Judge Hand, though 
agreeing that the point as to Rate Cases No. 1 was covered by 
the North American Oil decision, dissented as to the $673,000. 
He emphasized the fact that the amount could not really be ob- 
tained at will, but only upon substituting a surety company bond; 
he distinguished in this way Rate Cases No. 1, where only the 
parent company’s own bond was required. This second point 
in the case is not controlled by the North American Oil decision, 
for there the taxpayer had actually received the money in 1917, 
when it was held taxable to it, and had given no bond. 

The point is attended with much difficulty, and any conclusion 
is open to strong attack. With these reservations, it is submitted 
that although the presence of the two major factors in the North 
American Oil case is determinative that income has been realized, 
the absence of one or the other, or even of both is not necessarily 
determinative that income has not been realized by a taxpayer 
on the accrual basis. Income can be said to have been realized on 
the accrual basis upon (1) the completion of those operations 
on the part of the prospective recipient, for which the money 
or money equivalent is to be paid; plus (2) the happening of a 
sufficient number of events to make it reasonably probable 
that a determinable amount of money or its equivalent will 
in fact be finally paid. In the ordinary case of accrual, neither 
a judicial determination nor payment is requisite. In the un- 
usual case involving litigation, a lawyer might regard both fac- 
tors as highly important or indeed determinative. But they 
seem rather to be only two out of a number of possible factors 
which go to show that the item in question can be regarded as 
reasonably probable of payment. It has been held that amounts 
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received under a claim of right, but subject to possible adverse 
claims * or even to an undecided lawsuit, are income in the 
year in which earned and received, rather than in the year in 
which the claim or suit was finally disposed of. If the recipient 
reasonably decided that the claim or the suit had little merit, he 
should be permitted to accrue the items as of the year in which 
he performed the services. The pendency of the suit in such a 
case should not be determinative, but rather the merits of the 
claim. Likewise, the withholding of payment on account of litiga- 
tion has been held not to prevent an accrual, when the claim for 
the payment appeared to be valid, and therefore probably col- 
lectible in full.°° 

By the same reasoning, it is submitted that the taxpayer can- 
not properly accrue as income the full amount of a given item, 
when it is reasonably clear that he will have to pay a part of it 
to someone else.”” For example, the taxpayer has completed a 
paving job, and has been paid all but ten per cent of the contract 
price, which amount the municipality has retained to insure per- 
formance of the taxpayer’s obligation to repair specified defects 
during the next five years. If the taxpayer’s experience demon- 
strates that this amount is normally required for the designated 
purpose, it can hardly be regarded as income in the year the pav- 
ing job proper is completed.”* To tax the contractor in such a 


67 New York, C. & St. L. R. R., 23 B. T. A. 177 (1931) ; see Cleveland Ry. v. 
Commissioner, 36 F.(2d) 347 (C. C. A. 6th, 1929). 

88 Topeka Flour Mills Co., 12 B. T. A. 147 (1928); Hans Pederson, 14 B. T. A. 
1089 (1929); cf. Jacob F. Brown, 18 B. T. A. 859 (1930), rev’d, 54 F.(2d) 563, 
567 (C. C. A. 1st, 1931), in which the Board held the petitioner taxable in 1918 
on all the profits from sales of wool, for part of which the United States had 
instituted suit. In reversing, the circuit court said: “a taxpayer is not required 
to report as accrued income that which he may never be permitted to retain, 
because his right to it has not been determined since, ‘ generally speaking, the income 
tax is concerned only . . . with realized gains.’” This proposition seems unsound 
in the light of the North American Oil decision, but the case was rightly decided 
by the circuit court of appeals, since it appeared that the taxpayers in 1918 made 
no claim on their own behalf to the part of the profits for which the United States 
had instituted suit, but believed them to belong to the growers from whom the 
wool had been purchased. 

68 C. C. Harris Oil Co., 13 B. T. A. 937 (1928); Obispo Oil Co. v. Welch, 
48 F.(2d) 872 (S. D. Cal. 1931). 

70 Commissioner v. Brown, 54 F.(2d) 563 (C. C. A. 1st, 1931) ; Commissioner 
v. Darnell, Inc., 60 F.(2d) 82 (C. C. A. 6th, 1932). 

71 Cleveland Trinidad Paving Co., 20 B. T. A. 772 (1930), aff'd, 62 F.(2d) 85 


950 HARVARD LAW REVIEW 


case is, as Colonel Montgomery observed, to tax gross income 
with a vengeance. Moreover, the same result should obtain where 
the taxpayer has received the full contract price, but can show 
that a specified part of it will be required in performance of the 
guaranty. On this point, the decisions to the contrary appear to 
be erroneous.” 

(4) Income from contracts of sale. On December 27, 1916, 
the North Texas Lumber Company gave the Southern Pine Com- 
pany an option to purchase its lands for a stated price. The Pine 
Company found the title satisfactory, arranged for the money 
needed, and on December 30, 1916, notified the Lumber Com- 
pany that it would exercise the option. The Lumber Company 
ceased operations and withdrew its employees at once. The 
documents of title passed and the price was paid on January 5, 
1917. The Lumber Company accrued its profit as 1916 income. 
The Commissioner determined it to be 1917 income. The Su- 
preme Court upheld him, saying: 


“ Respondent did not prepare the papers necessary to effect the trans- 
fer or make tender of title or possession or demand the purchase price 
in 1916. The title and right of possession remained in it until the 
transaction was closed. Consequently unconditional liability of vendee 
for the purchase price was not created in that year... . The entry of 
the purchase price in respondent’s accounts as income in that year was 
not warranted.” ** 


In the light of the later North American Oil decision, this result 
is somewhat surprising. In that case, the profits which the Com- 
pany was required to report in 1917 were subject, at that time, 
to the exigencies of a pending suit, which, irrespective of the 
taxpayer’s best efforts, might have resulted in depriving him 
of them. In the North Texas Lumber case, the profits could be 


(C. C. A. 6th, 1932). In these, as in other cases, the decisions frequently stress 
the receipt or non-receipt of cash as the controlling factor. For reasons already 
stated, it should be regarded as one factor, but by no means the sole factor, under 
the accrual method. For example, if the paving company’s experience indicated 
that only five percent of the contract price would be required for repairs, the 
balance should be accrued, even though withheld by the city for the time being. 

72 These early decisions of the Board of Tax Appeals are cited in the Board’s 
opinion in the Cleveland Trinidad Paving case, supra note 71. They are ably 
criticized in MontcoMERY, FepERAL Tax HanpBooxk (1932) 19 et seq. 

78 See Lucas v. North Texas Lumber Co., 28: U.S. 11, 13 (1930). 
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realized by the taxpayer at will; he had obtained the valid obliga- 
tion of a solvent vendor in 1916. To be sure, the Lumber Com- 
pany could not obtain the purchase price without tendering the 
deed, but surely the performance of this formality involved no 
such hazards to the profits in question as the pending lawsuit in 
the North American Oil case. 

On the other hand, the North Texas Lumber case required a 
determination of the time when the income was earned; the 
North American Oil case was primarily concerned with the owner- 
ship of the income at the time in question. The North Texas 
Lumber Company had not completed in 1916 the several acts for 
which the purchase price was to be paid, and in this aspect, had 
not earned the income. In the case of personal property, at least, 
an auditor ordinarily ‘would not permit a company to take 
up income from firm contracts or orders until the goods were 
shipped, even though the goods may be in the inventory at 
the time the order or contract is received.” ** Nevertheless, 
in this case the buyer could have compelled specific perform- 
ance, and the only act remaining to be performed by the seller 
—the execution of the deed— was essentially a formality. 
On the whole, the court was scarcely justified in saying that 
this method of reporting “clearly ... did not reflect 1916 
income.” *° 

In any event, it is submitted that the decision should not be 
interpreted as holding that income from a sale cannot be accrued 
under any circumstances until title has passed. Earlier decisions 
of lower courts had held that income might accrue, although title 
had not technically passed, where the unconditional obligation 
of a solvent purchaser had been secured, and, for example, (1) 
the title-papers had been delivered in escrow,” or (2) the pur- 
chaser had entered into possession.” Indeed the Board has 
upheld a consistent practice of accruing income from contracts 
to sell sugar as of the time the contracts were entered into, al- 


74 Memorandum from Mr. W. H. Davidson, of Lybrand, Ross Bros. & Mont- 
gomery, who was good enough to review this paper. Cf. MonTGOMERY, AUDITING 
THeory AND Practice (4th ed. 1927) 373. 

75 281 U.S. at 14. 

76 Brunton v. Commissioner, 42 F.(2d) 81 (C. C. A. 9th, 1930). 

77 Nibley-Mimnaugh Lumber Co., 26 B. T. A. 978 (1932) ; see Ohio Brass Co., 
17 B. T. A. 1199 (1929). 
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though deliveries had not yet been made.”* The solution of the 
problem seems to turn on the answers to two questions: (1) 
Which is the more appropriate moment for treating income as 
earned, the moment the contractual obligation of a solvent buyer 
is secured, or the moment when title is passed or possession is 
delivered? (2) Which time can be the more readily determined 
by the bookkeeper or auditor, for purposes of his entries, the 
time of conclusion of a firm contract, or the time of passage of 
title or delivery to the buyer? Particularly if the subject mat- 
ter of the sale is in the hands of the seller in completed form, and 
if all that remains for him to do is to effect a formal transfer at 
his pleasure, there is much to be said for an accrual at the time 
the firm contract is secured. 

Under the Treasury Regulations,” the vendor may postpone 
the accrual of income from long-term contracts until the goods 
are accepted by the purchaser, if he elects to follow this method 
consistently.*° With this exception, the same rules for accrual 
should be applicable here as in the cases previously discussed, 
and passage of legal title should not be regarded as the sole test. 


CoNCLUSION 


It is not necessary to repeat the conclusions already expressed 
as to the time when income arises in the various typical situa- 
tions. Two additional observations may, however, be noted. In 
the first place, it is evident that much of the insistence upon a 
particular year as the one possible time when income was 
realized has arisen from two causes: the presence of a relatively 
short statute of limitations, and the graduated rate schedule. 
The taxpayer is seeking to throw the item into a year as to which 
assessment is outlawed, or the Treasury is seeking to throw it into 
a year still open. The taxpayer seeks to keep the item out of 
the high-tax years, the Treasury to put it into such years. These 
subsidies to litigation have had a certain justification, in that 

78 Appeal of Amalgamated Sugar Co., 4 B. T. A. 568 (1926), appeal dismissed, 
31 F.(2d) 1008 (C. C. A. 8th, 1928); see Evergreen Cemetery Ass’n v. Burnet, 
45 F.(2d) 667 (App. D. C. 1930) ; Wankinco Bog Co., 16 B. T. A. 386 (1929). 

79 See U. S. Treas. Reg. 77, Art. 334. 


80 Cf. Rice, Barton & Fales, Inc. v. Commissioner, 41 F.(2d) 339 (C. C. A. 
1st, 1930). 
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they have given us a great mass of data from which more accurate 
conclusions as to the time of realization may be drawn. The 
second can hardly be eliminated, so long as revenue requirements 
fluctuate so widely. But it would seem to be good social and fiscal 
policy now to eliminate the first: to provide that, if it is decided, 
in the course of determination of taxable income for a current 
year, that an item of income should have been taxed, or a de- 
duction should have been taken, in a prior year, the requisite 
adjustment shall be made, irrespective of any statute of limita- 
tion. Although such a provision might seem undesirable, in 
denying the taxpayer the solace of a finally closed tax liability 
as to prior years, it would not actually so operate, since final 
closing agreements would still be possible, as at present.** In 
practice, the provision would prevent many ill-founded claims, 
initiated wholly because of an inability to place the item of in- 
come or the deduction in the year in which it really belongs. 
Interesting proposals are now being advanced for a federal re- 
quirement of uniform and published annual income statements 
for at least the larger national enterprises.** Should these pro- 
posals be effectuated, it would be eminently desirable to make 
these uniform accounts the basis for the federal income tax. It 
is highly undesirable that any taxpayer should be compelled to 
keep two sets of accounts, one for tax purposes and one for 
ordinary commercial purposes. On the basis of our ample ex- 
perience in tax accounting, it should be possible to work out 
provisions for a standard annual statement and return, adequate 
for both purposes. There should be a further requirement that 
this statement and return be certified by independent accountants, 
responsible to the Treasury for its reliability. It ought not to 
be impossible, in this way, to eliminate much of the expense and 
annoyance of the present elaborate re-audits by the Treasury. 


Roswell Magill. 


Law ScHOOL. 


81 Of course, the same difficulties might arise as to cases in which final closing 
agreements had been signed. They would be less likely, however, because of the 
more careful examination and analysis by both parties of all the angles of the tax 
liability, prior to concluding such an agreement. 

82 See the proposal by Mr. Richard Whitney, president of the New York Stock 
Exchange, N. Y. Times, March 1, 1933, at 25. 
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THE RULE OF EXCLUSION OF SIMILAR FACT 
EVIDENCE: ENGLAND 


HE policy of avoiding Undue Prejudice is based on weak- 
nesses of human nature which are to-day as obvious as ever. 
In criminal cases, this policy is one of those that marks off the 
Anglo-American system from the rest of the civilized world ”’.* 
Although the rule concerning the admission of evidence of facts 
similar to the main fact in issue (which includes in criminal cases 
the admission of evidence of other offenses) is but one manifes- 
tation of the common law’s solicitude for the defendant, at least 
two reasons make it worthy of special attention. First, the ad- 
mission of such evidence presents the possibility of undue preju- 
dice in an extreme form. Second, and somewhat paradoxically, 
the extreme likelihood of prejudice, which is a reason for its ex- 
clusion, is concomitant with a strong likelihood that the evidence 
tendered has real probative value and should be admitted. How 
should the resulting conflict be adjusted? 

The present article will inquire how this adjustment has been 
made in England; a subsequent article will consider what has 
been done in the United States. The position in England has 
been investigated first because historically, whatever the Ameri- 

, can position actually is, it was originally based upon the English 
practice. Moreover, the English doctrine has maintained sub- 
stantially its original scope for more than a century, whereas even 
a preliminary survey indicates considerable flux in the American 
position. The first study will, therefore, lay the necessary 
groundwork for an appreciation of the latter. 


DELIMITATION OF THE SCOPE OF THE INQUIRY 


Relevance and similarity. The orthodox definition of “ rele- 
vance ” will be accepted here without too close a scrutiny, or any 
inquiry into its logical basis. Fact A will be said to be relevant 
to fact B when, according to the common course of events, it is 


1 5 WicmorE, EvipENCE (2d ed. 1915) xxiii. 
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so related to fact B that fact A taken either by itself or in con- 
nection with other facts renders probable the past, present, or 
future existence or non-existence of fact B.? 

The term “similar ” presents more difficulty, for it has been 
used without proper discrimination.* The statement that fact A 
is similar to fact B implies merely that, on the one hand, it has 
features in common with fact B, and, on the other, that it has 
features not in common, for otherwise they would be identical. 
Hence, the determination of similarity is essentially a process of 
classification and, in any particular inquiry, must be preceded by 
an ascertainment of the significant features of the class under 
which a given fact is to be subsumed. Two meanings of the term 
similarity may therefore be perceived. In the widest sense and 
the popular one, a fact is similar to another whenever the two 
possess a common characteristic. In the narrower sense, and 
in the one in which the term will be used here, a fact is similar to 
another only when the common characteristic is the significant 
one for the purpose of the inquiry at hand.* 

When facts having characteristics in common with the main 
fact are tendered in evidence, the court must ascertain which 
common characteristics are the significant ones in order to deter- 
mine relevance. Thus, where the prisoner is indicted for the mur- 
der of her husband by administering arsenic to him, the fact that 
two sons had previously died of arsenical poisoning and a third 


2 Cf. SrepHen, A Dicest oF THE LAw oF Evwence (sth ed. 1899) art. I. 

3 See id. art. 10; PHipson, LAw oF EvmeENcE (7th ed. 1930) 153. Both com- 
pletely ignore the question by employing, respectively, the terms “ general re- 
semblance ” and “ general similarity ”. Compare the cases in note 4, infra. 

4 If facts similar in the wider sense to the fact in issue are irrelevant, they are 
inadmissible because they are irrelevant, and there is no problem. Thus, when the 
title of the defendant to land X is in issue, the fact that he made leases of land 
Y is not admissible. Tyrwhitt v. Wynne, 2 B. & Ald. 554 (1819); cf. Margetts 
v. Morley, 1 L. J. K. B. (N.s.) 112 (1832). Similarly, where the prisoner is charged 
with uttering forged notes, evidence of other utterings without proof that the notes 
then uttered were forged is not admissible. Rex v. Millard, Russ. & R. 245 (1813) ; 
cf. Smith v. Wilkins, 6 C. & P. 180 (1833); Barden v. DeKeverberg, 2 M. & W. 61 
(1836); Hollingham v. Head, 4 C. B. (N.s.) 388, 391 (1858); Woodward v. 
Buchanan, L. R. 5 Q. B. 285 (1870); Regina v. Fairie, 8 E. & B. 486 (1857). 
Such cases are not authorities for the exclusion of similar fact evidence, though 
often treated as such. On the other hand, courts have sometimes used the word 
“ similar ” in the narrow sense. Cf. Rex v. Baird, 84 L. J. K. B. (N.s.) 1785, 11 Cr. 
App. R. 187 (1915); Regina v. Harris, 4 F. & F. 342, 343 (1864). 
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had suffered but had not died from such poisoning, all while under 
her domestic care, is similar in the narrow sense to the fact in 
issue, namely, the death of the husband by her wilful administra- 
tion of arsenic.’ The significant similar features are the symp- 
toms of arsenical poisoning and her common care.* On the other 
hand, when the defendant is charged with attempted rape of one 
woman, his midnight visit to another followed by voluntary in- 
tercourse does not present the significant similar features required 
for relevance.’ In criminal cases the similar fact offered usually 
constitutes the same crime or one cognate to that charged, but 
this is not essential.* 

By definition, therefore, facts similar in the narrow sense to the 
main fact in issue are always relevant thereto® and it is only 
when this kind of relevance has been found that the question 
arises with which the present article is concerned. The problem 
arises because in some cases such similar facts, though relevant, 
are not admissible.*° The problem is one of the applications of 
Wigmore’s maxim: “ All facts having rational probative value are 
admissible, unless some specific rule forbids.” ** Is there in Eng- 
land a specific rule forbidding the introduction of evidence of 
facts similar to the main fact in issue, even though such evidence 
has rational probative weight? If so, what are its limits and how 
may it be formulated? ** 


5 Regina v. Geering, 18 L. J. (N.S.) 215 (1849); cf. Regina v. Cotton, 12 
Cox C. C. 400 (1873). - 

6 Likewise, the use of drugs to produce abortion is a fact similar to the use of 
instruments by the same person for the same purpose. Rex v. Starkie, [1922] 
2 K. B. 275; cf. Regina v. Francis, L. R. 2 C. C. R. 128 (1894). 

7 Rex v. Rodley, [1913] 3 K. B. 468. 

8 Cf. Rex v. Ball, [1911] A. C. 47; Rex v. Shellaker, [1914] 1 K. B. 414, over- 
ruling Regina v. Beighton, 18 Cox C. C. 535 (1897); see also Fred Probets, 
8 Cr. App. R. 113 (1912). 

® Cf. Willes, J., in Regina v. Rowton, Leigh & Cave C. C. 520, 540-41 (1865). 

10 Thus, previous acts of incest by X with his sister A are undoubtedly 
similar and relevant to the allegation of acts of incest with another sister, B; but 
although on a charge of incest with A similar acts with A are admissible, similar 
acts with B might not be. See Rex v. Ball, [1911] A. C. 47, 64. 

11 y WicMorE, EVIDENCE 152. 

12 Cases which involve as part of the fact in issue a series of facts to be 
proved, as an indictment for being an habitual criminal, or engaging in a con- 
spiracy, are not within the scope of this discussion. Cf., e.g., Rex v. Roberts, 
1 Campb. 398 (1808); Regina v. Stenson & Hitchman, 25 L. T. R. 666 (1871). 
Nor will cases be considered where, by historical and circumstantial connection, the 
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The rule of exclusion as usually formulated. “The present 
topic [similar facts], which is sometimes regarded as one of the 
four great exclusive canons of the law of evidence, does not, like 
the other three, Character, Hearsay and Opinion, adapt itself 
satisfactorily to treatment by way of rule and exception, the con- 
ditions in this case being less susceptible of precise formulation.” ** 
Despite its unsuitability for such treatment the canon is almost 
invariably so formulated. Thus Phipson himself treats it in ex- 
actly the same manner which he declares to be unsatisfactory.** 
He states the general rule that facts relevant through similarity 
to the main fact or transaction, and not through specific connec- 
tion therewith “ as illustrated below ’’, are not admissible to show 
its existence. The “illustrations below ” are merely a statement 
of the various types of cases in which the courts have admitted 
evidence of facts relevant “ merely from their general similarity,” 
though it is true they often purport to find a “‘ specific connection ” 
in justifying their action.” This form of stating the rule will 
hereinafter be referred to as the broad rule of exclusion, or in 
words to that effect. Consideration will be given to the accuracy, 
as well as the utility, of stating the rule as a broad canon of ex- 
clusion with a list of exceptions. 

Basis of the rule of exclusion. ‘The rule of exclusion, however 
formulated, is admittedly based on three exigencies of the trial 
process. In the first place, even though such similar facts might 
be of probative weight in relation to the fact alleged, they influ- 
ence the minds of the jurymen unduly: ** “ when the crime al- 
leged is one of a revolting character . . . and the hearer is a per- 
son who has not been trained to think judicially, the prejudice 
must sometimes be almost insurmountable.” *’ Second, such evi- 


similar acts form inseparable parts of the same transaction. Cf., e.g., Rex v. Folkes 
& Ludds, Moo. C. C. 354 (1832); Regina v. Rearden, 4 F. & F. 76 (1864) 5 Rex v. 
Whiley, 2 Leach C. C. 983, 985 (1804). 

13 PHrpson, EVIDENCE 154. 

14 See id. at 153-58, 167-71. 

15 Cf, StepHEN, A DicEst oF THE LAw oF EVIDENCE arts. 2-9, 10-13; STEPHEN, 
A GENERAL VIEW OF THE CRIMINAL LAw OF ENGLAND (2d ed. 1890) 181-82. 

16 Cf. Barden v. De Keverberg, 2 M. & W. 61 (1836); Arthur Allen, 4 Cr. 
App. R. 181 (1910). 

17 Rex v. Bond, [1906] 2 K. B. 389, 398, per Kennedy, J.; cf. Bray, J., at 417; 
Regina v. Rowton, Leigh & Cave C. C. 520, 540-41 (1865); Stow, Evidence of 
Similar Facts (1922) 38 L. Q. REv. 63. 
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dence is said to be excluded because its introduction surprises the 
defendant unfairly, compelling him, at a moment’s notice, to 
answer charges concerning the whole of his past life.** Third, the 
introduction of such evidence is said to bring in collateral issues 
of which there would be no end.. While the first two grounds 
affect criminal cases more particularly, the last is more important 
in civil cases. Even where similar facts are admitted, the courts 
have used this ground to exclude evidence of other facts collateral 
to the similar fact.” 


HIsTORY OF THE RULE OF EXCLUSION 


The early text-writers. Anexamination of the early text-writers 
fails to reveal any recognized rule excluding evidence of similar 
facts. Foster in 1762 discusses the present topic only in rela- 
tion to treason on the basis of 7 Wrxt. III, c. 3, section 8 which, 
“Jest the prisoner should be surprised or confounded by a mul- 
tiplicity and variety of facts which he is to answer upon the spot, 
. . . [enacted in 1695] ‘That no evidence shall be admitted 
or given of any overt-act that is not expressly laid in the indict- 
ment against any person or persons whatsoever.’” *° Even this 
clear provision was interpreted by the courts in cases of treason 
as admitting evidence of another overt act if it amounted to a 
direct proof of any of the overt acts that are laid.” 

In discussing these cases Foster makes a statement which has 
subsequently been much quoted. 


“ The rule of rejecting all manner of evidence in criminal prosecutions 
that is foreign to the point in issue, is founded on sound sense and com- 
mon justice. For no man is bound at the peril of life or liberty, fortune 
or reputation, to answer at once and unprepared for every action of his 
life. . . . And had not those concerned in state prosecutions out of 
their zeal for the publick service, sometimes stepped over this rule in the 
case of treasons, it would perhaps have been needless to have made an 


18 Cf, Phillips’s Case, 1 Lew. C. C. 105 (1829); Knapp v. Haskall, 4 C. & P. 
590 (1831); Rex v. Whiley, 2 Leach C. C. 983 (1804); Regina v. Hamiltin, 1 Cox 
C. C. 244 (1845); Regina v. Gray, 4 F. & F. 1102 (1806). 

19 Phillips’s Case, 1 Lew. C. C. 105 (1829). 

20 Foster, Crown Law (rst ed.) 244 et seq. 

21 Deacon’s Case, id. at 9; John Wedderbourn’s Case, id. at 22; Ambrose Rock- 
wood’s Case, 4 Hargreave’s St. Tr. 661; Layer’s Case, Foster, Crown Law 245. 
But see Vaughan’s Case, id. at 246. 
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express provision against it in that case. Since the common-law 
grounded on the principles of natural justice hath made the like pro- 
vision in every other.” *? 


Foster cites no authority, and indeed such a statement requires 
none. For he would exclude only matter foreign to the point in 
issue. The statement covers nothing more than irrelevant matter, 
and to use it as authority for excluding relevant evidence is un- 
justifiable. 

Phillips, in 1814, in illustrating the rule that no evidence ought 
to be admitted to any point other than the disputed facts or points 
in issue (a proposition as sound as that of Foster’s) cites Rex v. 
Cole, where it was apparently held by all the judges that “in a 
prosecution for an infamous crime, an admission by the prisoner 
that he had committed such an offence at another time and with 
another person, and that he had a tendency to such practices, 
ought not to be admitted.” ** This brief passage in Phillips con- 
stitutes the entire report; yet it is the one unchallenged starting- 
point for all the nineteenth century decisions. With Rex v. Cole, 
however, Phillips cites Rex v. Whiley,** where, on an indictment 
for uttering a forged banknote, knowing it to be forged, evidence of 
uttering other forged notes of the same kind was admitted to show 
guilty knowledge. But on this case he makes no comment. 

The rule which is said to be fundamental in English criminal 
justice *° was apparently not sufficiently well known even as late 
as 1824 to merit treatment in the textbooks on criminal law. 
Hawkins lays down confidently that “after a crime has been 
proved in the county in which it is laid, evidence may be given 
of other instances of the same crime in another county, in order 
to satisfy the jury.” °° However, this is not stated as a qualifica- 
tion upon any rule excluding such evidence, but upon the rule 
that where a certain place has been made part of the description 
of the fact charged, the least variance as to place between the evi- 
dence and the indictment is fatal. The only case which Hawkins 


22 Foster, Crown Law 246. 

23 PHitiips, LAw oF EvIDENCE (1st ed.) 69-70. 

24 2 Leach C. C. 983 (1804). 

25 See, e.g., Rex v. Bond, [1906] 2 K. B. 389, 407-08; Williams, Evidence to 
Show Intent (1907) 23 L. Q. Rev. 28, 30, “ The rule is almost too familiar for 
repetition. . . .” 26 2 PLEAS OF THE CROWN (8th ed. 1824) 614. 
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cites is one of treason,?” which excludes evidence of overt acts 
other than those laid in the indictment, but on the basis of 7 WILL. 
III, c. 3, section 

Starkie, in 1824, appears to know of no rule excluding evidence 
of similar facts where they are relevant, though he deals at length 
with the rules as to character, hearsay, and best evidence. He 
places cases where evidence of similar facts have been involved 
under the head of “ collateral facts ” and states the general rules 
that “ nothing is inadmissible which is material to the issue joined, 
to prove or disprove” and that “No new matter foreign to the 
issue joined is admissible in evidence.” *° . 

The cases down to 1850. As early as 1692, in an action for 
criminal conversation, counsel for the plaintiff was permitted to 
introduce evidence relating to acts of misconduct barred by the 
Statute of Limitations to prove that certain equivocal acts done 
during the preceding six years constituted adultery. Chief Justice 
Holt instructed the jury as follows: 


“The Defendant pleaded, That he did not commit any thing within 
these six years: what hath been’before, is not now to be taken notice of. 
But the plaintiff’s counsel hath given in evidence some facts before, 
which is not for any damage they expect, but to explain some actions 
that have been between them. For my part, I must declare, that these 
matters may be given in evidence to explain, but they are not to be given 
in evidence to any other purpose.” *° (i.e., to ground a claim for 


damages). 


Apparently the Chief Justice was not aware of any test of ex- 
clusion other than the usual test of relevance. 

The treason cases of the eighteenth century already referred to 
indicate, if anything, an indiscriminate admission of evidence of 
similar facts, and the cases decided in the last decade of the 
eighteenth and in the first half of the nineteenth century fail — 
equally to prove the existence of any broad rule of exclusion. 
Rex v. Cole * in 1810 established the principle that evidence 


27 Vaughan’s Case, in Foster, Crown Law 246. 
28 See note 20, supra. 

29 2 STARKIE, EvIDENCE 381n.(u); 1 id. at 40. 
30 Duke of Norfolk v. Germaine, 12 How. St. Tr. 927, 945, 946 (1692) (italics 
inserted). 

81 See p. 959, supra. 
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which merely showed that the defendant had a propensity to do 
the sort of acts with which he was charged, was not admissible. 
This is a very narrow principle of exclusion, and not many cases 
during this period fall within it. On the other hand, the cases 
where evidence of similar facts was not excluded are numerous. 
In Rex v. Pearce * on an information for libel, paragraphs written 
by the defendant other than those in issue relating to the prose- 
cutor and to the same subject-matter, were admitted to corrobo- 
rate the testimony of the printer and identify the defendant. In 
Rex v. Neville * on an indictment for nuisance an admission by 
the defendant in a bond that when he had previously carried on 
this trade at another place it was a nuisance, was admitted by 
Lord Kenyon to show that it was a nuisance as carried on at a 
later time and at a different place. Where an indictment was laid 
for demanding money with threats by an unsigned letter, other 
letters prior and subsequent of similar purport not mentioned in 
the indictment were admitted in evidence, no objection boing 
made.** Other cases might be cited.*° 
Regina v. Geering,** decided in 1849, is the authority repeatedly 
cited as a starting-point for the alleged modern relaxation of a 
posited broad rule of exclusion, and, as approved by the Privy 
Council in Makin v. Attorney-General of New South Wales * in 
1894 may be said to be the basis of the modern law. Yet the as- 
tounding thing is that the former case presents no feature which 
might not equally be drawn from other cases of the first half of 
the century. Moreover, it corroborates all that has been said 
concerning the apparent unconsciousness of the judges that such 
evidence, to be admitted, must fall within exceptions to a great 
canon of exclusion. 
The case, however, merits detailed review. Since it was at nisi 


32 Peake Add. Cas. 106 (1791). 

88 Peake 91 (1791). The question of admissibility of similar facts was not 
raised. 

84 Robinson’s Case, in 2 East, PLEAS OF THE CROWN 1110 (1803). 

35 In Rex v. Williamson, 3 C. & P. 635 (1807), on an indictment for man- 
slaughter against an accoucheur not regularly educated, the prisoner was permitted 
to call fourteen women to testify that they had been delivered by him at various 
times, and that he had displayed skill, kindness, and attention in doing so. Cf. 
Regina v. Calder, 1 Cox C. C. 348 (1844). 

86 18 L. J. (N.s.) 215 (1849). 
87 [1894] A. C. 57, 
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prius, the only report of it is short; apparently, nothing revolu- 
tionary was at the time perceived in what was subsequently re- 
garded as an epoch-making extension of the bounds of admissi- 
bility. Ann Geering was indicted for the murder of her husband 
by administering arsenic to him in September, 1848. The defense 
was a complete denial. The prosecutor, after proving the death 
and the accompanying symptoms, offered evidence that arsenic 
had been taken by the prisoner’s two sons, one of whom died in 
December, 1848, and the other in March, 1849, and that a third 
son took arsenic in April, 1849, but did not die; and that all four 
men lived under the domestic care of the prisoner, who prepared 
their meals. It was argued that these facts were admissible to 
show that the death of the husband was from poisoning, and to 
show that the death of the husband was not accidental.** 

Although counsel for the prisoner conceded that had the other 
deaths taken place previous to the death of the husband they 
would have been admissible, he urged that subsequent deaths were 
not. Is it not extraordinary, if this case was an attempt to make 
a substantial breach in a basic rule of exclusion, that counsel did 
not consider it worth while to cover his client with the armor of 
that rule, but merely tried to show that subsequent facts cannot 
be relevant to facts that went before? Actually, in all respects 
except that urged by counsel, Rex v. Donnell,** decided in 1817, 
covered the case, though it was not cited since there was no argu- 
ment upon the point. With respect to the admission of subsequent 
acts, Rex v. Robinson *° was the only authority, and it favored 
admission, but it was not cited. 

Chief Baron Pollock’s judgment is equally significant. He held 
without hesitation that the domestic history of the family was ad- 
missible to prove that the death, whether felonious or not, was 
caused by arsenic, and also to show whether the death was acciden- 


88 Regina v. Dossett, 2 C. & K. 306 (1846), and Regina v. Bailey, 2 Cox C. C. 
311 (1847), were cited for the prosecution. 

389 C. & K. 308 (1817). On an indictment for murder by administering arsenic 
to the deceased in her tea, evidence was admitted without argument that on a 
previous occasion when the deceased had tea with the prisoner she had been taken 
with symptoms similar to those accompanying her death, which was to lead the 
jury to suppose that “the prisoner did in fact administer arsenic” to the de- 
ceased. 
40 2 East, PLEAS OF THE CROWN 1110 (1803). ‘ 
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tal. The only question, therefore, which seemed to present any 
doubt to his mind was the subsequent happening of the other facts. 
The prisoner was convicted, and the Chief Baron later intimated 
that after consulting Baron Alderson and Mr. Justice Talfourd he 
saw no reason to reserve the point.** 

In relation to the crimes of uttering forged notes and receiving 
stolen property with knowledge of its being stolen, there is a long 
line of cases dating at least from Tattershall’s case ** in 1801 
where evidence of similar offenses was admitted, since relevant 
to the offense charged in the indictment, to show guilty knowledge. 
It is usually stated that these cases form the earliest exceptions 
to the basic canon of exclusion.** Such evidence, however, had 
been admitted long before 1801 in many other types of cases. 

In Rex v. Whiley,** in 1804, the evidence of other utterings of 
forged notes was objected to, not because they constituted similar 
offenses, but because “ it was a settled rule of law, that no testi- 
mony could be given of any fact not relevant to, or connected with 
the specific charge in the indictment ” *° and that a departure from 
this rule would confound and perplex the prisoners in their defense. 
Lord Ellenborough, in admitting the evidence, merely applied the 
test of whether the similar facts were relevant to the purposes for 
which they had been introduced, in this case to show guilty 
knowledge. He betrayed no awareness of a rule excluding similar 
offenses except where introduced to show knowledge or intent; *° 
on the contrary, he instanced situations where similar offenses 
might be relevant in other respects. Nor does he reveal an aware- 
ness that he was admitting this evidence in spite of the rule of 
exclusion “ owing to the special difficulty of proving guilty knowl- 
edge”’.*” His reference to the difficulty of proof was merely in 
reply to the argument that the defense would be confounded and 


41 There are two other strong cases in which such evidence was admitted, which 
are almost contemporaneous. Regina v. Regan, 14 J. P. 467 (1850); Regina v. 
Davies, 5 Cox C. C. 328 (1851). 

#2 Discussed by Lord Ellenborough in Rex v. Whiley, 2 Leach C. C. 983 
(1804). 

43 Williams, supra note 25, at 32. Rex v. Oddy, 2 Denis. C. C. 264, 272 (1851). 
Contrast these with a contemporaneous statement in 2 STARKIE, EvIDENCE 378, where 
he says that admissibility in these cases is based upon “ the general principle that the 
conduct of the prisoner is admissible in evidence to prove a guilty knowl a. 

44 2 Leach C. C. 983. 45 Td. at 984. 

#6 But see Williams, supra note 25, at 32. 47 Ibid. 
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surprised if such evidence were introduced.** Starkie in 1824 
classifies these and cognate cases as illustrations of the general 
rule that facts relevant to the disputed fact are admissible, and 
that facts not so relevant are not.*® The supporting line of cases 
from Rex v. Whiley is practically unbroken.” 

Rex v. Dunn ™ illustrates the other class of cases often said to 
form an early exception to a broad rule of exclusion. The pris- 
oner was indicted for receiving with knowledge of their being 
stolen goods of various kinds, all stolen from the same person. 
It being patent from the circumstances of the case that they had 
not all been received at the same time, counsel for the prosecu- 
tion was compelled to elect some particular act of receiving to 
support the indictment. Having done so counsel sought to have 
the other transactions admitted “ to show a guilty knowledge in 
the prisoner.” The evidence was admitted, but the point was re- 
served for the judges, who decided that the admission was proper. 
This case also has been explained by exponents of a broad canon 
of exclusion as an exception made to avoid the inherent difficulty 
of proving knowledge.” But it must again be insisted that the 
question of admissibility here was a question of relevance other 
than by merely proving propensity, and the court considered it 
on no other basis.” 

Except, therefore, for one assertion in an unreported case, the 


48 “The indictment alleges that the prisoner uttered this note knowing it to 
be forged, and they [defendant’s counsel] must know that, without the reception 
of other evidence than that which the mere circumstances of the transaction itself 
would furnish, it would be impossible to ascertain whether they uttered it with a 
guilty knowledge of its having been forged, or whether it was uttered under cir- 
cumstances which shewed their minds to be free from that guilt.” 2 Leach C. C. 
at 985. This is not an apologia for creating a new exception to a general rule; 
quite the contrary, it is an assertion that the admissibility of such evidence is so 
clear that the prisoner should be prepared to meet it. 

49 2 STARKIE, EVIDENCE 381; 1 id. at 40. 

50 Rex v. Hough, Russ & R. 120 (1806); Rex v. Ball, [1911] A. C. 47; 
Sunderland’s Case, 1 Lew. C. C. 102 (1828). 

51 y Moo. C. C. 146 (1826). 

52 See Williams, supra note 25, at 32. 

58 See Rex v. Dunn, 1 Moo. C. C. 146, 149-50 (1826). 

54 In Regina v. Jackson, (unreported) 3 Cox C. C. 89n. (1848), Baron Platt re- 
fused to admit such evidence where the uttering was of a forged order for ale, 
saying peremptorily that there was a wide difference between this case and that 
of forged notes and coins. This opinion stands alone. Cf. Regina v. Phillips, 
3 Cox C. C. 88 (1848). 
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judges throughout the first half of the nineteenth century admitted 
evidence of similar acts in these cases to show guilty knowledge. 
They did so, moreover, not under exceptions to a rule of exclusion, 
but as evidence relevant to an issue in the case, and admissible 
because relevant just as any other testimony. 

A few cases can indeed be found during this period which look 
like applications of the broad rule. In Rex v. Lloyd © the prisoner 
was indicted on two counts, for assault with intent to rape and 
for a common assault. A “ laying on of hands ” was proved, and 
to show the intent the prosecution offered evidence of former liber- 
ties taken by the prisoner. Obviously, such evidence would show 
a lustful intent, but equally obviously it was irrelevant to show 
the intent to satisfy the lust notwithstanding the resistance neces- 
sary for rape. It was rejected, Mr. Justice Patteson taking the 
ground that “ all the cases in which evidence of this kind has been 
admitted, have been cases of malice. I cannot find any case in 
which evidence of former conduct has been admitted, to shew a 
lustful intent.” °° He seems to have cited no authority for the 
rule of exclusion which he took as his starting-point.’ In Rex v. 
Ridgeway ** where the charge was one of obtaining credit by false 
pretenses under an alias, evidence tendered that he had previously 
obtained credit on false pretenses —_ that name was rejected. 
No authority was cited. 

Conclusion as to the rule in 1850. The foregoing examination 
of the writers and cases prior to 1850 leads to the conclusion that 
whenever the evidence of similar facts offered was relevant to any 
specific fact or issue upon which the jury has to make up its mind, 
it was admitted. Rex v. Cole set the only boundary line of ad- 
missibility and its authority has never been questioned, despite 
its meager report. The rule deducible from it, however, is not 
a rule excluding all evidence of similar offenses unless it falls 
under some one of a closed list of exceptions. It is authority 
merely for the proposition that if the evidence offered is relevant 
only by an argument which proceeds from the other crimes to the 


55 4 C. & P. 318 (1836). 581 L. J. 622 (1843). 

56 Id. at 318-19. 59 See p. 959, supra. 

57 Contrast Regina v. Davies, 5 Cox C. C. 328 (1851), where on an indict- 
ment for assault with intent to ravish his own daughter evidence was admitted 
of a similar assault by the prisoner on another daughter on another day and month. 
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disposition of the prisoner to commit such crimes, and thence to 
the probability of his having committed the crime charged, it is 
not admissible. How rarely this boundary line is crossed may be 
gauged from the fact that so few cases in the books from 1790 to 
1850 fell clearly across it. Almost invariably the prosecution 
succeeded in attaching the evidence to some specific issue, as, for 
instance, to identify the prisoner, to corroborate the evidence of a 
material witness, to rebut a charge of negligence, to prove cause of 
death, to rebut a defense, to prove passion, intent, knowledge, 
belief, motive, and in some cases to prove the very act itself by 
showing what has come to be called (but is never called up to this 
time) system. To a large extent these are the heads under which 
modern text-writers enumerate the exceptions to the rule of exclu- 
sion, but in 1850 they cannot be taken to be more than an enu- 
meration of some of the respects in which evidence of similar facts 
may be relevant to an issue before the jury. 

As so easily occurs in the common law, however, the tend- 
ency to crystallize particular determinations of relevance into cate- 
gories of admissibility appeared. Toward the middle of the cen- 
tury the notion appears that the register of types of relevant 
similar facts is closed. From that position to the position that the 
register of types of admissible similar facts is closed is but a short 
step. Mr. Justice Patteson, in 1836, says that since he cannot 
find a “case in which evidence of former conduct has been ad- 
mitted to show a lustful intent ”’,°° similar facts cannot be admis- 
sible for that purpose. He is not concerned with whether they 
are relevant. Baron Platt refuses to admit evidence on an indict- 
ment for uttering a forged order for ale which he would admit in 
the case of a banknote, for he has never seen a case where such 
evidence was admitted in relation to an order for ale. 

This tendency, however, is undeveloped in the first half of the 
century. The overwhelming preponderance of cases approach 
the question in the way described above. If the evidence is rele- 
vant to an issue other than by an argument via disposition, it is 
admitted. 


60 Rex v. Lloyd, 7 C. & P. 318, 319 (1836). In fact had he searched well 
enough he would have found at least one — Duke of Norfolk v. Germaine, 12 
How. St. Tr. 927 (1692). 

61 Regina v. Jackson, 3 Cox C. C. 89n. (1848) (unreported). 
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Regina v. Oddy (1851) to Makin v. Attorney-General of New 
South Wales (1874). Regina v. Oddy, clearly the best argued 
case on the subject up to 1851, may be taken as a point of depar- 
ture. The indictment contained three counts: first, breaking and 
entering certain premises and stealing fifty yards of cloth; second, 
simple larceny of the same property on the same date; and third, 
receiving the same property knowing it to have been stolen. The 
prosecution produced evidence that the cloth mentioned in the 
indictment had been stolen on the night alleged, and that the de- 
fendant was found in possession of it under circumstances showing 
an attempt to conceal. Evidence that other property, stolen three 
months previously, was also found in the possession of the defend- 
ant was objected to on the following grounds: first, that it did not 
support, that is, was not relevant to the first two counts; second, 
that it did not appear and was not suggested that the two lots 
of cloth were stolen by the same person, nor that the cloth as to 
which evidence was offered was stolen by the person who delivered 
it to the prisoner; nor had evidence been offered that the prisoner 
had ever received the cloth mentioned in the indictment. In brief 
there was no relation between the receiving laid and that alleged 
in evidence other than the fact that in both cases stolen property 
was found in the possession of the defendant. The trial court had 
admitted the evidence offered to show guilty knowledge in receiving 
under the third count in the indictment. Before the court for 
Crown Cases Reserved counsel for the Crown cited Rex v. Dunn,® 
Rex v. Davis,* and Regina v. Mansfield® as directly in point, 
though in at least the first two cases the other property concern- 
ing which evidence was offered was either received or stolen from 
the same person. The court seems to have perceived this distinc- 
tion. The ground taken by Lord Campbell was clearly that the 
evidence was irrelevant save through the “ similar fact-disposition- 
likely to commit ” argument.*® Baron Alderson’s judgment sug- 
gests that had the evidence shown that the prisoner received the 
other property with knowledge of its being stolen, it might have 
been relevant and admissible. All the judges were of the opinion 
that the trial court should not have admitted the evidence on the 


62 2 Denis. C. C. 264 (1851). 65 C. & M. 140 (1841). 
88 y Moo. C. C. 150. 66 2 Denis. C. C. 264, 269 (1851). 
646 C. & P. 177 (1833). 
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third count. The decision seems to be acceptable both in principle 
and on authority. The case clearly falls within Rex v. Cole.* 

Unfortunately, Lord Campbell let fall certain views, which, 
though sound in their context, have often been extracted and given 
an unsound general application. He admitted that the cases of 
uttering forged notes went very far but was “ unwilling to apply 
their principle generally to the criminal law.” ** The dictum sug- 
gests that uttering cases are an exception to a general rule of 
exclusion. However, in deciding whether a man knew a bill was 
forged it is relevant to know whether he had previously uttered a 
forged note, for that leads to the inference that he would recog- 
nize a forged note when he saw one. On the other hand, there.is 
no quality about stolen property, awareness of which on one occa- 
sion will teach a man to recognize other stolen property on another 
occasion.” Had he received it from a man from whom he had pre- 
viously received stolen property knowing it to be stolen, such 
awareness might have been inferred; but those facts did not ap- 
pear. Apart from the single dictum of Lord Campbell as to cases 
on uttering, nothing in Regina v. Oddy restricts or extends the 
law as it previously existed.” 

Another case which has troubled and confused writers and 
judges is that of Regina v. Winslow." The prisoner was indicted 
for murdering, with antimony, the owner of the eating house which 
he managed. The prosecution offered in evidence the death 
from similar poisoning of three other members of the deceased’s 
family, and the fact that the prisoner was present at these deaths, 
and had administered “ something ” to two of the deceased. To 
avoid prejudicing the jury it was agreed that the arguments 
should be put into writing by counsel and that the court would 
give its decision in private.” 

The argument for admission went on the assumption that if such 


87 See p. 959, supra. 71 8 Cox C. C. 397 (1860). 

68 2 Denis. C. C. at 272. 72 See id. at 398. 

69 Cf. Alderson, B., id. at 273. 

70 It is interesting to find Williams stating that Regina v. Oddy, 2 Denis. C. C. 
264 (1842), “ checked the tendency to broaden the basis of evidence — threw back 
that process, indeed,” and that it “is regarded as practically overruling Rex v. 
Dunn.” Supra note 25, at 33; cf. 1 Tavtor, Law or Evmence (6th ed. 1872) 358. 
Its facts were quite distinct from those in Rex v. Dunn, and to regard Regina v. Oddy 
as “ overruling ” Rex v. Dunn is indeed to take a very superficial view of the matter. 
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evidence was relevant to an issue before the jury, such as whether 
death was accidental, it was admissible. In striking contrast, the 
argument for exclusion presents an early example of an attempt 
to list the contents of the register of types of admissible similar 
facts. Counsel for the defense wrote that 
“the cases in which other felonies prior or subsequent to the particular 
act charged have been admitted in evidence range themselves under one 
of the following heads: — 
1. Where the several felonies are all parts of one entire transaction. 
2. In an exceptional class of cases where guilty knowledge must be 


proved. 
3. Where the other felonies are the direct acts of the accused, and 


tend to show malice in the particular act itself, and as against the 
individual prosecuting.” 
The argument for the defense then proceeded to deny the validity 
of the grounds of relevance advanced by the prosecution. 

The reporter of Regina v. Winslow observes that the decision to 
exclude the evidence “ is exactly the opposite of that in Reg. v. 
Geering.” ™ Although in neither case was there evidence that the 
prisoner possessed poison at the date of the deaths which were the 
subject of the indictments, a distinction between them is never- 
theless possible. In the former, even if the other poisonings were 
admitted to rebut accident, nothing was proved against the pris- 
oner, for there appears to have been no evidence identifying him 
with the person who administered the poison to the deceased. 
Whether the victim’s death was accidental or not was not relevant 
to the question whether the prisoner poisoned her, unless the pris- 
oner was already identified with the person who administered the 
poison. In Regina v. Geering, on the other hand, the prisoner was 
already identified, by evidence of opportunity which she had, as 
the person who had administered the poison to the deceased; the 
other deaths were therefore immediately relevant to show that 
the administration was deliberate. On the whole, therefore, 
Regina v. Winslow is not a case of great significance, being satis- 
factorily explicable as a holding that the evidence offered was 
not relevant in the circumstances of that case.” 

78 See id. at 399 (Italics inserted). 

7 Id. at 400n.(b) ; see p. 961, supra. 


75 Moreover, the absence of a reasoned judgment makes it dangerous to specu- 
late as to the exact meaning of the exclusion. And it is by no means clear that 
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We have dwelt at length on Regina v. Oddy and Regina v. 
Winslow because they are usually relied upon as the authorities 
for a rule excluding evidence of similar facts unless their use falls 
within one of a closed list of exceptions. The argument of counsel 
for the defense in Regina v. Winslow is the first clear proposition 
of this kind to be found in the cases. Neither case, however, sup- 
ports any such idea, and both may be reconciled with the rule as 
it has been shown to exist in 1850. 

It is impossible to analyze closely the many decisions between 
1851 and 1894 which take admissibility to be a matter of course 
where the similar fact evidence offered is relevant to some question 
to be decided by the jury. They no more demonstrate the exist- 
ence of a broad rule of exclusion with specific exceptions than do 
those prior to 1850. Many of them expressly follow Regina v. 
Geering."® Others go simply upon the question whether the evi- 
dence offered is relevant in the particular facts of the case. Not- 
able in this respect are the cases dealing with what later comes 
to be called evidence to show system.” Yet there is a constantly 
increasing tendency to cite precedents for the admission of evi- 
dence in the particular case, though prior to 1850 decisions rarely 
were made on analogies or counter analogies, as came to be the 
practice after that date. 

These observations are illustrated by Blake v. Albion Life As- 


Baron Martin dissented from Regina v. Geering. See Makin v. Attorney-General 
of New South Wales, [1894] A. C. 57, 64. 

Another case usually coupled with Regina v. Oddy and Regina v. Winslow is 
that of Regina v. Holt, Bell C. C. 280, 8 Cox C. C. 411 (1860), in which the 
Court of Appeal quashed a conviction for false pretenses because the inferior court 
had admitted evidence that the prisoner, accused of collecting from A money due 
to his employer X, on the false pretense that he was authorized by X to do so, 
had within a week of such first obtaining collected other money from B without 
such authorization on a like false representation. What the case proves is not 
clear, for the opinion is only three lines long, but it again illustrates the growing 
tendency of the judges at this time to disregard relevance unless the evidence fell 
into a familiar category. 

76 Regina v. Gray, 4 F. & F. 1102 (1866) (arson); Parker v. Green, 9 Cox 
C. C. 169 (1862) (knowingly permitting prostitutes to assemble on licensed 
premises) ; Regina v. Cotton, 12 Cox C. C. 400 (1873) (murder by poisoning) ; 
Regina v. Roden, 12 Cox C. C. 630 (1874) (murder by suffocation); Regina v. 
Flannagan & Higgins, 15 Cox C. C. 403 (1884) (murder by poisoning). 

77 Regina v. Proud, Leigh & Cave C. C. 97 (1861) (embezzlement) ; Regina v. 
Stenson & Hitchman, 25 L. T. R. 666 (1871) (obtaining by false pretenses) ; 
Regina v. Cooper, 1 Q. B. D. 19 (1875) (obtaining by false pretenses). 
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surance Society,"* decided in 1878. In Regina v. Winslow counsel 
had suggested three exceptions to the rule excluding evidence of 
other felonies. Blake’s case suggested an even more hazardous 
category. The plaintiff had taken out a life insurance policy with 
’ the defendant in consideration of a promise by a third person to 
lend £1500 to the plaintiff. The lender subsequently laid down 
such unreasonable conditions for making the loan that it was clear 
he did not intend to make it. The allegation of the plaintiff was, in 
effect, that the lender was the agent of the Society and that the 
amount of the premium sought to be recovered was obtained from 
the plaintiff by fraud, with its knowledge, and for its benefit. The 
Society denied these allegations. After proving the transactions, 
the plaintiff offered to produce evidence that the Society and the 
lender had, in the case of many other persons, carried on a similar 
course of conduct. Chief Justice Coleridge admitted the evidence 
at the trial to show a “ system of fraud.” 


A rule nisi for a new trial on the ground of erroneous reception 


of this evidence was discharged. Mr. Justice Grove stated that 
the evidence was admissible to show intent to defraud for “ if 
evidence of this kind was inadmissible, fraud would frequently 
never be proved.” *® On the other hand, the Chief Justice based 
the admission on relevance to show the agency of the lender and 
that the Society knew of the fraud. 

Generalizing upon the particular case Judge Grove ventured a 
broad statement which has not failed to mislead. After pointing 
out the cogency of such evidence, he asked: 


“. . . is there any rule of law rendering this evidence inadmissible? 


I am of opinion that there is none. I think that when a person is guilty 
of an offence which per se cannot be brought home to him by proving 
his mere act, without explaining his animus, purpose or object in doing 
it, the law permits evidence of other facts done by the same person for 
the purpose of such explanation.” *° 


This language has given rise to the misleading impression that the 
great and exclusive category of admissibility was that of evidence 
to show intent.** 


78 14 Cox C. C. 246. 79 Td. at 252. 80 Jd. at 253. 

81 Compare Williams, Evidence to Show Intent (1907) 23 L. Q. Rev. 28. 
See also the argument in Barnes v. Merritt & Co., 15 T. L. R. 419 (1899), a case 
very similar to Blake’s case. 
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The New Zealand case of Regina v. Hail * is so illustrative of 
the tendency to create a broad rule of exclusion during this period, 
that it may serve to point the moral of the foregoing survey. 
The prisoner was indicted for murder by antimony poisoning. — 
It was proved that the prisoner visited the deceased almost daily 
during the last few weeks of his life, and was often alone with 
him; that the latter was an invalid confined to his bed; that the 
prisoner would benefit by his death; that the death occurred on 
January 29, 1886; that antimony was found on the prisoner in 
August, 1886, together with a book on poisons; that on exhuma- 
tion of the body of the deceased, antimony was found in sufficient 
quantity to have caused death. Evidence was offered that in 
June, 1886, the wife of the prisoner was confined; that the pris- 
oner was in constant attendance; that from four days after her 
confinement down to August 15, she exhibited signs of antimony 
poisoning; that on arrest for attempted murder of his wife, anti- 
mony was found on him as above stated, and that iced water given 
by him to his wife contained antimony, which was also found by 
analysis in her excreta. The trial judge admitted the evidence, 
stating that 


“ the admission of the above evidence was . . . essential to establish the 
administration of antimony by the prisoner. Had it not been admitted 
I should probably have told the jury that there was no evidence against 
the prisoner upon which they could safely act.” ** 


The judgment of the Court of Appeal rests upon the proposi- 
tion that 


“Everything to be found, whether in the cases themselves or in the 
text-writers, establishes that evidence of other similar but unconnected 
acts of the prisoner is admissible only for the purpose of proving what 
is shortly called ‘ guilty knowledge.’ . . . It is always supposed that 
the doing of the act . . . is first confessed; or that there is sufficient 
independent testimony on the subject to be laid before the jury.” ** 


Otherwise 


“the common law principle excluding evidence of other unconnected 
crimes would be wholly set aside. The admission of such evidence, as 


82 5 N. Z. L. R. 93 (1887). 83 Id. at 94. 84 Jd. at 104. 
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evidence to show intent constitutes . . . a partial exception to the gen- 
eral principle.” 


The court found it unnecessary to support so well known a prin- 
ciple otherwise than by reference to Stephen’s Digest of the Law 
of Evidence, which stated, in the 1876 edition, a broad rule of ex- 
clusion with three exceptions. 

The court criticized the Regina v. Geering line of cases in the 
light of this “ancient ” principle. It sought to fit the evidence 
into some one of Stephen’s exceptions, and, having failed to its own 
satisfaction, declared it inadmissible and quashed the conviction. 
It did this even while acknowledging the connecting circumstances 
between the deaths, namely, the circumstances of time and place; 
the relationship of the parties; the prisoner having access to both 
the persons practised upon; the use of the same poison in the 
same mode in both cases; and, it might have been added, the find- 
ing of the same poison and a book on poisons on the prisoner, and 
the established mercenary motive for both acts. 

This remarkable opinion closes with a classic declaration of the 
impatience of judges before the tyranny of absurd rules of law 


of their own creation. 


“ Viewed in the light of science, philosophy or common sense there 
is without doubt a nexus between the two events. .. . 

“ We are aware that in cases like the present the application of the 
rigid principle of the common law must often result in what the public 
may regard as a failure of justice. That is really not our concern. It is 
our duty to see that justice be administered according to law.” ** 


THE ENGLISH CoMMON-LAW RULE AT THE PRESENT Day 


The modern cases. In the light of the whole course of decisions 
up to 1894, Makin’s case *’ and the many subsequent decisions 
which have admitted evidence of similar offenses where relevant 
must be pronouniced free of any stigma of innovation; nor can they 
be regarded as a progressive whittling away of a fundamental rule 
for the protection of accused persons. The ultimate result, that 
evidence of similar facts is admissible if relevant otherwise than 


85 Tbid. 86 Jd, at 110. 
87 Makin v. Attorney-General of New South Wales, [1894] A. C. 57. 
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through disposition, indicates the impossibility of foisting rigid 
and unscientific tests upon the courts for application in concrete 
situations which may vary infinitely. 

In Makin’s case the appellants were convicted of murdering an 
infant committed to their care. Evidence admitted without ob- 
jection showed that the parents of the child had left it with the 
prisoners, paying a totally inadequate premium, and that its body 
had been found buried in the garden of the house then occu- 
pied by the prisoners, from which they had since moved. The 
defense appears to have been that the adoption was bona fide and 
the death accidental. Evidence was offered that the bodies of ten 
other babies were found buried in the gardens of three houses 
which the prisoners had formerly occupied, and further, that five 
women, paying inadequate premiums, had entrusted children to 
the prisoners and had never seen them again. 

The issue raised was therefore exactly that raised in Regina v. 
Hail,** for there was not even evidence of the cause of death, much 
less that the prisoners caused it, and the argument for the defense 
followed exactly the line taken in that case. The evidence, how- 
ever, was clearly relevant both to show whether the adoption was 
bona fide, and to show whether the death was accidental, and the 
Privy Council, on those grounds, held that it was admissible.*° 
A passage from the opinion has been cited as containing the true 
principle of admissibility in almost every subsequent case, some- 
times with understanding of its meaning, sometimes not. 


“Tt is undoubtedly not competent for the prosecution to adduce evi- 
dence tending to shew that the accused has been guilty of criminal acts 
other than those covered by the indictment, for the purpose of leading 
to the conclusion that the accused is a person likely from his criminal 
conduct or character to have committed the offence for which he is being 
tried. On the other hand, the mere fact that the evidence adduced tends 
to shew the commission of other crimes does not render it inadmissible 
if it . . . bears upon the question whether the acts alleged to constitute 
the crime charged in the indictment were designed or accidental, or to 
rebut a defence which would otherwise be open to the accused.” °° 


88 5 N.Z. L. R. 93 (1887). 90 Td. at 65. 
89 Makin v. Attorney-General of New South Wales, [1894] A. C. 57. See 
esp. id. at 68. 
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Here is no broad rule of exclusion with exceptions, but a broad 
rule of admissibility where there is relevance, except where the 
only relevance is via disposition.” 

The examples of relevance given, namely, to show whether “ the 
acts alleged to constitute the crime charged in the indictment were 
designed or accidental, or to rebut a defence which would other- 
wise be open to the accused ” are clearly no more than examples. 
Yet in the next three decades they were to become the starting 
point for further attempts to enumerate all the possible exceptions 
to the rule of exclusion, and judges frequently overlooked the 
question of relevance and merely asked, “ Does this case fall 
within either of the two classes mentioned in Makin’s case? ” 
Although recent decisions often use such language, the courts have 
no hesitation, if there is no ready-made exception, in creating a 
new one into which the fact may then be fitted.°* Thus there 
grows up a category to show identity,** another to show relation- 
ship,” and particularly a passionate relationship between human 
beings,°*® another to show the purpose with which an act is done,” 
another to prove a fact relevant to the main fact in issue,** an- 
other to corroborate the testimony of a material witness,*® another 
to negative any honest motive.*°° And the words, “ ‘to rebut a 
defence which would otherwise be open to the acc ”” are given 
a very broad interpretation.*™ 


%1 For a judicial statement of this interpretation, see Arthur Thompson, 12 Cr. 
App. R. 261, 267 (1917). 

92 See, e.g., Bray, J., in Rex v. Bond, [1906] 2 K. B. 389, 414; Alfred Stone, 
6 Cr. App. R. 89 (1910) ; Rex v. Lovegrove, [1920] 3 K. B. 643, 645. 

93 See, e.g., how “system to show intent” becomes “ practice to show negli- 
gence ”, in Hales v. Kerr, [1908] 2 K. B. 601. 

94 Perkins v. Jeffery, [1915] 2 K. B. 702. ’ 

95 Rex v. Mean, 69 J. P. 27 (1904) ; Rex v. Boyle & Merchant, [1914] 3 K. B. 
339; Rex v. Hill, [1913] 2 K. B. 386. Cf., for an early example in a civil case, 
Woodward v. Buchanan, L. R. 5 Q. B. 285 (1870). 

96 See Alfred Stone, 6 Cr. App. R. 89 (1910). 

97 Rex v. Bond, [1906] 2 K. B. 389, 396, 405; George Joseph Smith, 11 Cr. 
App. R. 229, 233 (1915). 

%8 Perkins v. Jeffery, [1915] 2 K. B. 702; George Joseph Smith, 11 Cr. App. R. 
229, 232, 238 (1915). 

99 King v. Chitson, [1909] 2 K. B. 945; Gerald Kennaway, 12 Cr. App. R. 147 
(1916) ; Rex v. Lovegrove, [1920] 3 K. B. 643. 

100 Rex v. Bond, [1906] 2 K. B. 389, 421-22. 

101 See Williams, Evidence of Other Offences (1923) 39 L. Q. REv. 212, 217 
et seq. 
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A learned writer who has carefully analyzed the cases since 
1894 in two articles,*°* attempts to treat them on the basis of a 
broad rule of exclusion with a limited number of specific excep- 
tions. Even his second article of 1923 — the title, “ Evidence of 
Other Offences,” ** is significant when compared with that of the 
first, ‘“‘ Evidence to Show Intent ” — proceeds on the theory that 
the rule of exclusion is an old and well-established canon of the 
common law; and he comes to a conclusion full of regret for the 
days that are gone. 


“ Looking back over this list of cases it will surely be agreed that they 
display on the whole a continuation of the tendency to widen the area 
of admissibility of evidence of other offences, and so to take away from 
the accused person the protection which in many cases would ensure 
his acquittal.” 1° 


It is submitted that the area of admissibility is no wider today 
at common law than it was in 1692, in 1762, in 1791, or in 1851. 
All that has happened is that new situations have arisen in which 
the evidence offered was relevant. 

Formulation of the rule today. The rule of exclusion as it 
exists in the English decisions today may be stated as follows: 


Evidence which is relevant merely as showing 
that a person has a propensity to do acts of a certain 
kind is not admissible to prove that he did any such 
acts. 


This statement is deliberately put in its narrowest form and free 
from qualification and illustration. The English courts had no 
difficulty with such a rule in the first half of the nineteenth cen- 
tury. Their more recent difficulties have arisen because judges 
and writers have attempted to make categories of admissible rele- 
vance, and have tested evidence of similar facts by seeking to 
determine whether they fitted into some one of the categories. 

One of the most recent attempts to state the English rule was, for 
legislative purposes, as follows: 

“ Evidence which merely shows that a person has a propensity to do 
acts of a certain kind, or that his disposition, character or antecedents 
makes or make it probable that he will act in a certain way or with any 


102 Williams, supra notes 25, 101. 104 Jd, at 223. 
103 Williams, supra note 101. 
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particular intention, is not admissible to prove that he did any such act 
or acted in such way or with such intention on any particular occasion: 
Provided that nothing herein shall be deemed to exclude evidence tend- 
ing to show such matters if it is otherwise relevant, and, in particular 
(without prejudice to the generality of this proviso), the foregoing pro- 
vision shall not render inadmissible any evidence which is adduced to 
show — 

“(a) that any occurrence is one of a series of two or more 
similar occurrences, and that the facts of the occurrences com- 
prised in the series indicate some system, plan, or design on the 
part of any person; or 

“(b) that any person implicated by any evidence in the com- 
mission against or in respect of another person of any particular 
act has committed other acts indicative of some passion, emotion 
or feeling in regard to the other person, which would naturally 
lead or dispose to the commission of the particular act aforesaid, 
with a view to establishing — 

(i) that the occurrence or act was the act of, or was 
caused or committed by, the person concerned in such sys- 
tem, plan or design, or so implicated as aforesaid ; 

(ii) that, being his act or caused or committed by him, 
it was done, caused or committed by him intentionally or 
with any particular intent.” *° 


Aside from the form of this statement — as a broad rule with 
some qualifications — it is open to criticism for unnecessarily re- 
ferring to intention. Mr. Stow’s exclusion of similar fact evidence 
to show intention with a proviso that it may be admitted where the 
prisoner “is implicated by any evidence in the commission against 
or in respect of another person of any particular act” is a weak 
relic of the idea that before admitting evidence of this sort to 
show intent the doing of the act must be established. Such a 
statement is confusing because it is unnecessary. If there is no 
evidence of the commission of the act and evidence of other acts 
is offered allegedly to show intention, it is actually offered to show 
the act, not the intention; such evidence would be excluded under 
a rule formulated to exclude evidence to prove acts only. On the 
other hand, if there is any evidence that the defendant committed 
the act, the similar fact evidence, if it demonstrates the existence 
of an intention relevant to the charge, would be admissible under 


105 Stow, supra note 17, at 71-72. 
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the rule not mentioning intention, as well as under the rule which 
mentions it. 

Further, even admitting that provisos such as Mr. Stow’s are 
useful, it would seem that his four headings could be more simply 
stated.*°* And his own conclusion is an interesting commentary 
on any rule to govern this field of evidence. 


“When it has been declared that evidence which is ‘ otherwise rele- 
vant ’ is admissible, the field is left clear for the exercise of the logical 
faculties of the tribunal. Thus, evidence of similar facts may be used, 
even without establishing system, to prove knowledge, but it is not neces- 
sary to state this formally, as the reason can, in a proper case, arrive at 
the conclusion without the aid of any formal rule, and rules which are 
devised with the idea of relieving people of the trouble of thinking gen- 
erally end by becoming a troublesome fetter on the reason.” 1°" 


STATUTORY ABROGATION OF THE RULE OF EXCLUSION IN 
CERTAIN CRIMINAL CASES 


Prevention of Crimes Act, 1871, and Larceny Act, 1916. Even 
the narrow limits of the common-law rule as above established 
have been found too broad in certain classes of cases. As early 
as 1871 section 19 of the Prevention of Crimes Act *°* provided for 
the admission, in cases of receiving and having stolen property in 
one’s possession, of evidence the only relevance of which was via 
the disposition of the accused to commit offenses of this sort. 
Apart from certain minor textual defects the provision seems to 
have operated fairly and effectively and it was substantially re- 
enacted in section 43(1) of the Larceny Act, 1916, which is now 
in force, as follows: 


“ Whenever any person is being proceeded against for receiving any 
property, knowing it to have been stolen, or for having in his possession 


106 The following provisos are suggested: 

A. You may show a system, fit the alleged act into it and then connect the 
prisoner with the system in order to show that he did the alleged act, and/or that 
he did it with the intent deducible from such a system. 

B. You may, if you have implicated the defendant by any evidence in the 
commission of an act touching X, admit evidence of passion, emotion or feeling 
towards X, to show that an act naturally following from such passion, emotion 
or feeling was done by the defendant, and/or was done by him with the intent 
deducible from such passion, emotion or feeling. 

107 Stow, supra note 17, at 73. 108 34 & 35 VICT. c. 112. 
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stolen property, for the purpose of proving guilty knowledge there may 


be given in evidence at any stage of the proceedings — 

(a) the fact that other property stolen within the period of 
twelve months preceding the date of the offence charged was 
found or had been ?° in his possession; +*° 

(b) the fact that within the five years preceding the date of 
the offence charged he was convicted of any offence involving 
fraud or dishonesty. This last-mentioned fact may not be proved 
unless — 

(i) seven days’ notice in writing has been given to the 
offender that proof of such previous conviction is intended 
to be given; 

(ii) evidence has been given that the property in respect 
of which the offender is being tried was found or had been *2* 
in his possession.” +12 


It will be recalled that Regina v. Oddy ** held in effect that evi- 
dence of the possession of other stolen property was not admissible 
unless, by virtue of some nexus, such as a common thief, or a com- 
mon place of theft, it could be said to be relevant to the question 
of guilty knowledge. In the absence of such nexus, it was merely 
evidence that the prisoner was the sort of man who committed this 
sort of offense. The effect of the first paragraph of section 19 
of the Prevention of Crimes Act was to abrogate the common-law 
rule of exclusion in such cases.** The statute widened the area 


of admissibility and in no sense restricted it. If the evidence is — 


admissible at common law, it will be admitted even though it does 
not fulfill the requirements of the statute.*° This is equally true 
of section 43(1) (a) of the Larceny Act. | 


109 The words “or had been” were new, being intended to remedy a defect 
in the 1871 Act disclosed in Regina v. Drage, 14 Cox C. C. 85 (1878); Regina v. 
Carter, 12 Q. B. D. 522 (1884); Rex v. Hardy, 74 J. P. 396 (1910); Rex v. Row- 
land, [1910] 1 K. B. 458. : 

110 Tt is immaterial that an indictment against him in respect of such other 
property is pending. Regina v. Jones & Hayes, 14 Cox C. C. 3 (1877). 

111 The words “ or had been ” were new, being intended to quiet a doubt as to 
the corresponding provision of the 1871 Act. Cf. Rex v. Rowland, [1910] 1 K. B. 458. 

112 & 7 Geo. V, c. 50. 

118 2 Denis. C. C. 264 (1851), see p. 967, supra. 

114 There must “ be evidence that the other property was stolen by some one.” 
Lord Alverstone, C. J., in Rex v. Girod & Girod, 22 T. L. R. 720, 721 (1906). 

115 George Powell, 3 Cr. App. R. 1 (1909) (both lots of property received 
from the same man who had also stolen both lots). 
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It has been said that “ the statutory admission of evidence of 
prior possession of stolen property is only declaratory and regula- 
tive — declaratory of existing common law, and regulative of the 
time within which the prior acts must have occurred in this special 
class of cases. . . .”*** From this proposition the writer must 
respectfully dissent. The English common law has never ad- 
mitted evidence of possession of other stolen property on a charge 
of receiving stolen property unless, by virtue of some link between 
the two properties, possession of the one was relevant to an issue 
before the jury otherwise than by merely proving the prisoner to 
be a bad man.™’ 

The second paragraph of the act makes further inroads upon 
the common-law prohibition of evidence relevant only via dispo- 
sition. Not only is evidence admitted which merely shows a dis- 
position of the accused to steal or deal with stolen property, but 
evidence of convictions is admitted, the only probative weight of 
which is to show the disposition of the prisoner to commit fradu- 
lent or dishonest crimes. This broad license is hedged about with 
the requirements that the accused be notified in writing, and that 
there be evidence that the property the subject of the indictment 
was found or had been in his possession.*** 

On the whole, the courts have not interpreted these provisions 
restrictively because in derogation of the common law. Diffi- 
culties which have arisen result from the admittedly faulty word- 
ing of section 19 of the Prevention of Crimes Act; **® and since 
the statute is of a criminal nature, it could not be interpreted ex- 
tensively. On the other hand, the Court of Criminal Appeal has 


116 Williams, supra note 25, at 31. He adds, “ and of the procedure [the seven 
days’ notice] to be enforced when tendering such evidence... .” Jd. at 31-32. 
This is a most curious statement, for paragraph 1 of Section 19 of the Prevention 
of Crimes Act to which Mr. Williams is referring makes no such regulation. 

117 Mr. Williams’ view is a singular illustration of how the fixing of the mind 
upon alleged exceptions to a broad rule of exclusion will obscure the necessity of 
the sine gua non of admissibility, namely, relevance otherwise than through dis- 
position. His key exception is “evidence to show intent”; guilty knowledge is a 
sort of intent: the statute provided for the admission of evidence to show guilty 
knowledge: ergo the statute is merely declaratory of the common-law exception. 
Such an argument cannot be supported. 

118 Jt is immaterial that the prisoner had disposed of the property before ap- 
prehension. Rex v. Rowland, [1910] 1 K. B. 458, decided under the Act of 1871. 

119 See Bramwell| L. J., in Regina v. Drage, 14 Cox C. C. 85, 86 (1878). 
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held that the statute authorizes the admission of evidence of the 
circumstances in which the other stolen property was found and 
statements made by the prisoner in explanation.’”? Moreover, 
the court stated that the trial judge had discretion to say whether 
evidence of the finding of the property or evidence of its being 
stolen property should be given first.’** If, however, evidence of 
the finding of the other property is given first and the prosecution 
then fails to prove that it was stolen, it must be withdrawn from 
the jury.’”? 

Criminal Evidence Act, 1898. Another important change is 
enacted by this statute. Section 1 provides, inter alia, that every 
person charged with an offense, whether solely or jointly with 
any other person, shall be a competent witness for the defense 
at every stage of the proceedings.*** It contains the following 
proviso: 


“ (f) A person charged and called as a witness in pursuance of this 
Act shall not be asked, and if asked shall not be required to answer, any 
question tending to show that he has committed or been convicted of 
or been charged with any offence other than that wherewith he is then 
charged, or is of bad character, unless — 

(i) the proof that he has committed or been convicted 
of such other offence is admissible evidence to show that he 
is guilty of the offence wherewith he is charged; or 

(ii) he has personally or by his advocate asked questions 
of the witnesses for the prosecution with a view to establish 
his own good character, or has given evidence of his good 
character, or the nature or conduct of the defence is such as 
to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution; or 

(iii) he has given evidence against any other person 
charged with the same offence: . . .” 1% 


120 Rex v. Smith, [1918] 2 K. B. 415. 

121 See id. at 419. 

122 Rex v. Girod & Girod, 70 J. P. 514 (1906). Of course, the statute only ap- 
plies in the kind of proceedings mentioned. The inclusion of a count for receiving 
will not make evidence admissible under the statute if the offense is not substan- 
tially one of receiving but of larceny. Ibid. 

123 The most important preéxisting exceptions were under the Criminal Lew 
Amendment Act, 48 & 49 Vict. c. 69, § 20 (1885); Law of Libel Amendment Act, 
51 & 52 Vicr. c. 64, $9 (1888) ; Evidence Act, 40 & 41 Vict. c. 14 (1877). A com- 
plete list is given in 2 Taytor, EvmeEnce (12th ed. 1931) 863n. 

124 61 & 62 VIcT. c. 36. 
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_ While sweeping away the common-law incompetence of defend- 
ants and their spouses in criminal cases,’** the act sought to pro- 
vide safeguards against consequences of this removal. One safe- 
guard is the proviso quoted. It excludes not only questions 
tending to show the commission of similar offenses by the prisoner, 
but questions tending to show that he has committed or been con- 
victed of or charged with any offense whatsoever. The first ex- 
ception, however, preserves the rule as it existed at common law 
and allows questions on matters relevant to the offense charged.**® 

In contrast, the second and third exceptions effect startling ex- 
tensions of the range of admissibility of evidence of similar of- 
fenses. Evidence of any other offense, conviction, or charge, may, 
in the three situations specified in these exceptions, be brought out 
on cross-examination, even though its only relevance is to show 
that the prisoner is not a law-abiding citizen.’*’ What is that but 
allowing the prosecution to suggest to the jury that because the 
defendant committed larceny on one day, he committed arson a 
month or a year or ten years later? Apparently, the only com- 
mon feature of the three situations is that the conduct of the 
defense brings the’ exception into operation. 


DANGER OF THE RULE IN CRIMINAL CASES 


The common-law rule here examined is the same in civil and 
criminal cases. This is repeatedly asserted throughout the re- 
ports *** as a self-evident proposition, and it can hardly be chal- 


125 The Act repealed all the statutory exceptions save one, the Evidence Act, 
40 & 41 Vict. c. 14 (1877) (Preamble). 

126 Jt is for this reason that many recent important cases concerning the admis- 
sibility of similar offenses are decisions based upon this exception. See, e.g., Rex v. 
Chitson, [1909] 2 K. B. 945; Rex v. Ellis, [1910] 2 K. B. 746; Rex v. Barron, 24 
Cox C. C. 83 (1913); Perkins v. Jeffery, [1915] 2 K. B. 702; Rex v. Kennaway, 
[ror7] 1 K. B. 25. 

127 See, e.g., Rex v. Redd, [1923] 1 K. B. 104 (indictment for housebreaking 
and robbery — questions asked under the section as to the number of times he 
had deserted from the army). The judge’s permission should be secured before put- 
ting such questions. Rex v. McLean, 134 L. T. R. (N.s.) 640 (1926). Otherwise, 
the judge should stop the questions proprio motu and direct the jury to disregard 
them, without waiting for the defendant’s counsel to object. Rex v. Ellis, [1910] 
2 K. B. 746; cf. Jenkins v. Feit, 129 L. T. R. (n.s.) 95 (1923). 

128 See, e.g., Rex v. Watson, 2 Stark. (N.P.) 116, 155 (1817); Rex v. Mean, 69 
J. P. 27, 28 (1904); Rex v. Ball, [1911] A. C. 47, 65-66, 71; Rex v. Christie, 
(r914] A. C. 545, 564. 
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lenged at this late date. By far the greater number of important 
decisions, however, have been in criminal matters, though occa- 
sionally a civil case, like Blake v. Albion Life Assurance Soc.,'*° 
has raised the question in a clean-cut form. To the extent that 
the Prevention of Crimes Act, 1871, the Criminal Evidence Act, 
1898, and the Larceny Act, 1916, have abolished the rule of ex- 
clusion in criminal cases a distinction has been made. Where 
these statutes have not affected the common-law position, it must 
be taken that no distinction exists, at least so far as the strict 
rule of law is concerned. In practice there is probably a very 
real difference. 

No one who has pondered this problem can fail to realize that 
often when evidence of other offenses is offered, for example, to 
corroborate the testimony of a material witness, relevance for that 
purpose is being used as a peg upon which to hang the dirty linen 
of the defendant, so that the jury may determine what sort of 
man it is upon whose acts they are to render a verdict. This re- 
mark applies as well to those civil cases where the nature of the 
action — for instance, seduction or fraud — moves the jury to 
moral indignation. The importance of the danger, however, lies 
almost wholly in criminal cases. A rule which does not provide 
against it is clearly unsatisfactory; to admit what has been called 
a “ piece of damning prejudice ” merely because it is relevant to 
some subsidiary issue which happens to require proof in the facts 
of the particular case, is to play into the hands of over-zealous 
and under-scrupulous prosecuting officers. Defendants must be 
protected against conviction upon inadequate testimony, but at 
the same time the jury must not be deprived of testimony which 
is both necessary and sufficient to establish the guilt of the 
accused. 

There is a human paradox here which logical formulation can- 
not resolve. In a trial for an unpleasant crime, evidence must be 
excluded which indicates that the prisoner is more likely than 
most men to have committed it, but evidence must be admitted 
which tends to show that no man but the prisoner, who is known 
to have done these things before, could have committed it. There 
is a point in the ascending scale of probability when it is so near 


129 14 Cox C. C. 252; cf. Duke of Norfolk v. Germaine, 12 How. St. Tr. 927 
(1692). 
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to certainty, that it is absurd to shy at the admission of the prej- 
udicial evidence. 

Where that point must be fixed cannot be stated in general 
terms. It varies with the nature of each class of offense, with the 
crimes within each class, and with the peculiar facts of each case 
— the strength of the independent evidence, the specific weakness 
which the similar fact evidence is admitted to remedy, the strength 
of the similar fact evidence itself. This wide divergence explains 
the failure of all attempts to create categories of admissibility. 
Mitigation of the evil must be sought in other directions. 

The writer’s suggestion is not novel.**° It is that the trial judge 
should be recognized to have a discretion to decide whether the 
probative weight of proferred evidence outweighs its mere preju- 
dice. Just as he can say whether there is sufficient evidence to go 
to the jury, he should be allowed to say, not as a matter of apply- 
ing rules of admissibility, but as a matter of real discretion, 
whether it is the peg of relevance or the dirty linen hung thereon, 
upon which the jury is going to concentrate; and if, in his opinion, 
the peg is so small and the linen so bulky and dirty that a jury 
will never see the peg, but merely yield to indignation at the dirt, 
then he should be allowed to exclude it. Appellate courts should 
hesitate to establish rules fettering the discretion of the tribunal 
which really has the situation before it. 

It seems to the writer that only by a frank exercise of such 
a discretion can the disadvantages of the narrow English rule of 
exclusion of similar facts be satisfactorily mitigated in criminal 
cases. And if this discretion were to be combined with the prac- 
tice of hearing argument in the judge’s chambers,’ or otherwise 


180 In Rex v. Christie, [1914] A. C. 545, highly prejudicial evidence of slight 
intrinsic value had been offered. Lord Moulton pointed out “ that there has grown 
up a practice of a very salutary nature, under which the judge intimates to the 
counsel for the prosecution that he should not press for the admission of evidence 
which would be open to this objection, and such an intimation from the tribunal 
trying the case is usually sufficient... .” Id. at 559. The same suggestion had 
been made before in cases involving the admissibility of similar fact evidence. Cf. 
Rex v. Miller, 65 J. P. 313 (1901) ; Hales v. Kerr, [1908] 2 K. B. 601, 605; Rex 
v. Barron, 24 Cox C. C. 83 (1913). The Court of Criminal Appeal has adopted 
the same idea. Cf. Henry Williams, 19 Cr. App. R. 67 (1925). 

131 In Arthur Thompson, where the trial judge had heard the argument in his 
private room, the Court of Criminal Appeal suggested that the proper course to 
pursue in such circumstances is that “ whenever the judge in his direction thinks 
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out of the hearing of the jury,’* it would produce a reasonable 
solution of the difficulties affecting this class of evidence. It must 
be recognized, however, that the jurymen may become suspicious 
when they are excluded, particularly if some hint has been 
dropped by the prosecution, and instinctively assume that a piece 
of evidence against the accused is being withheld from them. An 
adequate appreciation of the psychology of the jury must be the 
focal point in any procedure evolved. 


CoNCLUSION 


We may close, as we opened, with a thought from Wigmore. 
Commenting upon “ the rule against particular instances of exter- 
nal happenings ” he says: 


“The policies [of unfair surprise and confusion of issues, and, we 
would add, undue prejudice] are sound enough, — emphatically so. 
The evil has arisen from using the policies as inflexible rules. . . . They 
are as if a man resolved never to go out of the house in winter because 
he feared that he might slip down on the ice; but the sensible man goes 
out, keeps a watch for icy spots, and then steps around them.” *** 


The present inquiry has shown, it is hoped, that the English courts 
have not yielded to the pressure to stay indoors all the winter. The 
rule of exclusion of similar facts is and always has been very nar- 
row and, at the same time, there are many indications of the growth 
of a discretionary power in the trial judge to decide whether the 
dangers of admitting such evidence in particular cases must be 
avoided. Another article will inquire whether American juris- 
dictions have proceeded in this or in some other manner. 


Julius Stone. 
Harvarp Law ScHoor. 


it will unfairly prejudice the defence if the argument should be heard in the pres- 
ence of the jury, he should direct the jury to retire to their room, and he should 
hear the argument in open Court, so that it may appear on the shorthand note.” 
12 Cr. App. R. 261, 269-70. 

182 Cf, Regina v. Taylor, 5 Cox C. C. 138 (1851); Regina v. Garner, 4 F. & F. 
346 (2864); Arthur Thompson, 12 Cr. App. R. 261, 262, 269 (1917); Rex v. Ball, 
[1911] A. C. 47, 50. 

188 5 WicMORE, EVIDENCE xxiii. 
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THE FREEDOM OF Rapio SPEECH. — When unrestricted licensing * 
of radio stations more than exhausted the available broadcasting chan- 
nels, threatening chaotic interference and power wars, centralized regu- 
lation of radio became a public necessity.2, This task was assumed by 
the federal government in the Radio Act of 1927.2 A Federal Radio 
Commission * was created with authority to license, relicense, and regu- 
late broadcasting stations accordingly as “ public interest, convenience 
or necessity ” would best be served.° However, the commission was 
forbidden by § 29 to censor radio communication or make any regu- 
lation interfering with free speech.® 


1 Under the Radio Act of 1912 the Secretary of Commerce had no discretion 
to refuse licenses. 37 Stat. 302 (1912), 47 U. S. C. §§ 51-60 (1926); Hoover v. 
Intercity Radio Co., Inc., 286 Fed. 1003 (App. D. C. 1923); cf. United States v. 
Zenith Radio Corp., 12 F.(2d) 614 (N. D. Ill. 1926). 

2 See Hersert Hoover, Appress TO FourtH NATIONAL Rapio CONFERENCE 
(1925), reprinted, Hearings on S. 1 & S. 1754, 69th Cong. 1st Sess., at 50, 55 
(1926) ; Testimony of Stephen B. Davis, Jr., id., at 14-40; Rep. Fep. Rapio Comm. 
(1927) 10. 

8 44 Stat. 1162 (1927), 47 U. S. C. Supp. VI §§ 81-119 (1932). Although the 
Supreme Court has not passed upon the constitutionality of the Act, it has been 
sustained under the commerce clause by lower federal courts. White v. Federal 
Radio Comm., 29 F.(2d) 113 (N. D. Ill. 1928); Technical Radio Laboratory v. 
Federal Radio Comm., 36 F.(2d) 111 (App. D. C. 1929); cf. Station WBT, Inc. 
v. Poulnot, 46 F.(2d) 671 (E. D. S. C. 1931) ; 68 Conc. Rec. 2869-71, 2873, 3119 
(1927) ; see Note (1929) 39 YALE L. J. 245, 250. 

4 Applications for licenses are made to the Secretary of Commerce. He must at 
once refer them to the commission. 44 STAT. 1164, 1166 (1927), 46 STAT. 50 (1929), 
47 U.S. C. Supp. VI $$ 85(A), 90 (1932). Licenses may be issued on the st 
of the application, but they are then treated as merely conditional. 44 Star. 
1167 (1927), 47 U. S. C. Supp. VI § 91 (1932); see Fep. Rapio Comm. RuLeEs 
(1932) par. 44. If the order be contested, or if the commission does not consider 
the application sufficient on its face, the matter is generally set for hearing before 
an examiner. See Rep. Fep. Rapio Comm. (1932) 3. His findings of fact and 
recommendations, together with any further argument the commission may consent 
to hear, form the basis for final action upon the application. See Fep. Rap1o 
Comm. RuLEs (1932) par. 6ob. 

An appeal lies from the commission’s determination to the Court of Appeals 
of the District of Columbia. Under the Act in its original form, the court could 
take additional evidence, alter or revise the decision appealed from, and enter 
judgment as it saw fit. 44 Stat. 1169 (1927), 47 U. S. C. Supp. III § 96 (1929). 
In Federal Radio Comm. v. General Elec. Co., 281 U. S. 464 (1930), the Supreme 
Court held that this function of the court of appeals was administrative, and hence 
its judgment could not be reviewed in the Supreme Court. Cf. In re Sanborn, 148 
U. S. 222 (1893) ; Note (1933) 46 Harv. L. Rev. 677, 684. The Act was amended 
in 1930 to limit review in the court of appeals to questions of law, subject to 
certiorari in the Supreme Court. 46 Stat. 844 (1930), 47 U. S. C. Supp. VI § 96 
(1932). To date, certiorari has been granted in but one case, now pending. Cf. 
Federal Radio Comm. v. Nelson Bros. Bond & Mtge. Co., March 13, 1933. 

5 44 Stat. 1162 (1927), 46 Stat. 50 (1929), 47 U. S. C. Supp. VI §§ 83-85n., 
89, 91, 94 (1932). 44 SraT. 1166 (1927), 47 U.S. C. Supp. VI § 89 (1932), limits 
the term of original and renewal licenses to three years. By regulation of the 
commission made pursuant to the temporary provisions of 45 Stat. 373 (1928) 
and 45 Stat. 1559 (1929), licenses were at first issued for only three months, 
but since April 16, 1931, they have been issued for six months. See Rep. Fep. 
Rapto Comm. (1932) 7. 

6 “Nothing in this Act shall be understood or construed te give the licensing 
authority the power of censorship over the radio communications or signals trans- 
mitted by any radio station, and no regulation or condition shall be promulgated 
or fixed by the licensing authority which shall interfere with the right of free 
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In considering applications for licenses the commission has made 
technical adequacy and financial responsibility primary requirements.’ 
Where stations competing for the same facilities have met these prerequi- 
sites, regularity of service * and comparative popularity ° are considered. 
Stations which discriminate in their service are discouraged.’° Thus, 
the Chicago Federation of Labor was denied an exclusive channel, which 
would have enabled it to reach a national audience, because its broad- 
casts would benefit only a portion of the listening public.‘ Although 
some “ propaganda ” stations have been allowed to operate,’? the com- 
mission has said that their licenses would have been withheld if they 
had not been on the air before the Radio Act was passed.** And even 
a restricted license ** has been refused stations operated for purely 
private purposes.*® Popular acceptability, therefore, seems to be the 


speech by means of radio communications. No person within the jurisdiction of 
the United States shall utter any obscene, indecent, or profane language by means 
of radio communications.” 44 STAT. 1172 (1927), 47 U.S. C. Supp. VI § 109 (1932). 

In several cases license renewals seem to have been refused largely for violations 
of the last sentence. Schaeffer v. Federal Radio Comm., Rep. Fep. Raprio Comm. 
(1930) 46; cf. In re Hello World Broadcasting Corp., (unreported) see (1931) 
1 J. Rapro L. 95, (1932) 2 id. 134, 339, 340 (F. R. C. 1931) ; In re Norman Baker, 
Rep. Fep. Rapio Comm. (1931) 78, vu S. Daily, March 10, 1931, at 72, (1931) 
1 J. Rapto L. 319, 519. 

7 Riker v. Federal Radio Comm., 55 F.(2d) 535 (App. D. C. 1931); Brahy v. 
Federal Radio Comm., 59 F.(2d) 879 (App. D. C. 1932) ; Technical Radio Labora- 
tory v. Federal Radio Comm., Rep. Fep. Rapio Comm. (1928) 157, aff'd, 36 
F.(2d) 111 (App. D. C. 1929) ; KFQW, Inc. v. Federal Radio Comm., Rep. Fen. 
Rapro Comm. (1931) 80; cf. In re Debs Memorial Fund, Inc., (unreported) see 
(1931) 1 J. Rapro L. 87, 529, (1932) 2 id. 119 (F. R. C. 1931) ; see Rep. Fep. 
Rapro Comm. (1928) 169. All of these cases involved technical adequacy. Sproul 
v. Federal Radio Comm., 54 F.(2d) 444 (App. D. C. 1931), made financial re- 
sponsibility a major factor. Cf. Fep. Rapio Comm. RuLeEs (1932) par. 21. 

8 Technical Radio Laboratory v. Federal Radio Comm., Rep. Fep. Rapio 
Comm. (1928) 157, aff'd, 36 F.(2d) 111 (App. D. C. 1929); see Rep. Fep. Rapio 
Comm. (1928) 169. 

® Cf. In re Fisher’s Blend Station, Inc. v. Federal Radio Comm., (unreported) 
see 62939) 1 J. Rapto L. 106, 109, 112 (F. R. C. 1930). 

© See Rep. Fep. Rapro Comm. (1929) 34. 

x3 Chicago Federation of Labor v. Federal Radio Comm., Rep. Fep. Rap1o 
Comm. (1929) 36, aff'd, 41 F.(2d) 422 (App. D. C. 1930). 

12 E.g., WEVD, The Debs Memorial Fund station in New York, which the 
commission has called “... the mouthpiece of the Socialist Party ”; WIBA at 
Madison, Wisconsin, “. . . spokesman for the LaFollette progressive movement ”; 
WGL, Secausus, N. J., apparently a “national preparedness movement ” station. 
See Rep. Fep. Rapio Comm. (1928) 154, 159, 160. 

18 See Rep. Fep. Rapio Comm. (1929) 34, 35. The reason assigned for this 
view is that the limited facilities preclude licensing all those wishing to expound 
particular economic or social theories, and that it would be unfair to discriminate 
in favor of one side of any one doctrine. 

14 That is, a license which requires a station to share time with other stations 
or use low power. 

15 E.g., KFKB Broadcasting Ass’n, Inc. v. Federal Radio Comm., 47 F.(2d) 
670 (App. D. C. 1931) (private practice of medicine by radio) ; In re Jacob 
Conn (WCOT), Rep. Fep. Rapio Comm. (1928) 152 (direct advertising, prono- 
tion of political candidacy, and attacks on personal enemies); Jn re Clinton R. 
White (WCRW), id. 155 (offensive advertising) ; In re Norman Baker (KTNT), 
Rep. Fep. Rapio Comm. (1931) 78, U. S. Daily, March 10, 1931, at 72, (1931) 1 
J. Rapto L. 319, 519 (direct advertising and personal attacks on individuals, firms, 
and associations) ; cf. In re C. A. Cummins (WRHK, WHBF, WBRE, WMBS), 
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commission’s criterion of the “ public interest ”.** Its application of 
this criterion by inquiry into the kind of programs which a station has 
transmitted and purposes to transmit ‘’ prompts an objection that the 
First Amendment safeguards the freedom of radio speech. 

Trinity Methodist Church, South v, Federal Radio Comm.** raises 
the issue of free speech implicit in all cases where licenses are refused 
because of the character of programs. An application for a renewal of 
its license was made by the church, lessee of a broadcasting station 
devoted chiefly to programs furnished by religious, philanthropic, edu- 
cational, and musical organizations.1® For three hours each week *° 
“ Fighting Bob ” Shuler, militant pastor of the church, used the facilities 
of the station to broadcast unbridled attacks upon Catholicism and 
Judaism, judges and other public officials, and various independent or- 
ganizations; for his radio comments upon pending litigation he was 
twice found in contempt of court." The commission concluded that the 
station was not operated in the public interest and refused a renewal 
license. The Court of Appeals of the District of Columbia declared 
that Dr. Shuler’s utterances had not been censored and that he had 
not been deprived of his constitutional right of freedom of speech.”” 

The test of “ public interest, convenience or necessity ” contained in 
the Act would seem to provide ample authority for examination by the 
commission of past and projected programs in passing upon license ap- 
plications.2* That this test was intended to apply only to technical 


Rep. Fep. Rapio Comm. (1928) 159; Jn re Hello World Broadcasting Corp., 
(unreported) see (1931) 1 J. Rapio L. 95, (1932) 2 id. 134, 339, 340 (F. R. C. 
1931); In re May Seed & Nursery Co., (unreported) see (1932) 2 id. 356, 542, 
(F. R. C. 1932). 

16 Cf, Rep. Fep. Rapio Comm. (1927) 7; id. (1929) 34-35. 

17 The type of programs broadcast has often been a factor in the refusal of 
applications. Cf., e.g., Chicago Federation of Labor v. Federal Radio Comm., 41 
F.(2d) 422 (App. D. C. 1930); KFKB Broadcasting Ass’n, Inc. v. Federal Radio 
Comm., 47 F.(2d) 670 (App. D. C. 1931); Trinity Methodist Church, South v. 
Federal Radio Comm., 62 F.(2d) 850 (App. D. C. 1932). In the following cases, 
the character of the proposed service was not considered valuable enough to 
justify issuance of a license: Jn re Pillar of Fire, F. R. C. Dec., Docket No. 1452, 
Ser. No. 6486 (April 8, 1932) ; Im re Theodore F. Zemla, id., Docket No. 1443, Ser. 
No. 6632 (May 5, 1932) ; In re Edmund G. Hilger, id., Docket No. 1521, Ser. No. 
7353 (Sept. 30, 1932); cf. In re Radio Entertainments, Ltd., id., Docket No. 1569, 
1553, Ser. No. 7207 (Aug. 30, 1932). 

18 62 F.(2d) 850 (App. D. C. 1932), (1933) 81 U. or Pa. L. Rev. 471, certiorari 
denied, 53 Sup. Ct. 317 (1933). 

19 See Brief for Petitioner for writ of certiorari, Trinity Methodist Church, 
South v. Federal Radio Comm., 53 Sup. Ct. 317 (1933), at 3. 

20 See ibid. The station was operated for 234 hours weekly. 

21 Stenographic reports of parts of Dr. Shuler’s speeches are to be found in 
Matter of Shuler, 210 Cal. 377, 385-96, 292 Pac. 481, 485-89 (1930). 

22 The appellant argued that the commission’s refusal to renew his license 
violated both the First and Fifth Amendments. The opinion of the court, in 
rejecting these contentions, seems to hold that the power of Congress under the 
commerce clause includes the power to deny the facilities of radio to interests 
inimical to the public welfare, and that, in view of the social interests involved 
and of the other means of publication open to the appellant, the action of the 
commission did not violate the First Amendment. Apparently, in determining the 
— of public interest the court did not take into account the social value of 

speech. 
23 See KFKB Broadcasting Ass’n, Inc. v. Federal Radio Comm., 47 F.(2d) 670, 
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considerations, competition being relied upon to regulate the standard 
of the programs, is unlikely in view of the obvious social potentialities 
of radio.** All examination of program content would not seem for- 
bidden by the prohibitions against censorship and regulations interfering 
with free speech contained in § 29; *° rather, the section seems to indicate 
a congressional design to forestall rules requiring inspection of all matter 
by the commission before broadcast, or the conditioning of licenses upon 
agreements to withhold particular types of programs.”° 

Yet such a construction of the Act clearly enables the commission, 
by its exercise of the licensing power, to curb free speaking. The con- 
stitutional guarantee of freedom of speech, so far as it may be de- 
fined, connotes the immunity of publication from previous restraint or 
subsequent punishment to the extent that those restrictions are not 
socially justified.2” If renewal of a license be refused because a station 
has broadcast speeches which the commission finds inimical to the 
public interest, the equivalent of a subsequent penalty is imposed by 
the forfeiture of the preferred standing to which the station would 
ordinarily be entitled on the basis of its otherwise satisfactory service.”* 
The repressive effect of the possibility of such a forfeiture provides an 
element of at least indirect previous restraint.*® Moreover, refusal of 
a license for the purpose of preventing the continued expression of 
sentiments disapproved by the commission is, in effect, a direct previous 


672 (App. D. C. 1931); Rep. Fep. Rapro Comm. (1928) 166, 169. The court in 
the Shuler case assumed this point without discussion. — 

24 But cf. Statement of Harold A. Lafount, Commissioner, U. S. Daily, Nov. 23, 
1931, at 2162, attributing the high quality of programs to competition among 
stations and advertisers. 

25 See note 6, supra. 

26 The legislative history of § 29 is inconclusive upon the point. It did not 
originally appear in the bill, H. R. 9971, which was ultimately enacted. Repre- 
sentative White, its draftsman, in answer to a query about protecting free speech, 
stated, “ Personally, I felt that we could go no further than the Federal Constitu- 
tion goes in that respect. The pending bill gives the Secretary [of Commerce] no 
power of interfering with freedom of speech in any degree.” 67 Conc. Rec. 5480 
(1926). The section was the result of a Senate amendment. Cf. 68 id. 2567 (1927). 
Although it was apparently felt that there was some threat of censorship from sta- 
tions themselves editing manuscripts before broadcast, various provisions intended 
to make licensees common carriers for questions of public concern were defeated. 
67 Conc. Rec. 5559-60, 12358, 12502-05 (1926); 68 id. 2567, 4151 (1927). How- 
ever, § 18 (44 Strat. 1170 (1927), 47 U. S. C. Supp. VI § 98 (1932) ), requires that 
a licensee allowing one candidate for public office to use its facilities must afford 
equal opportunity to all other candidates. 

27 See 2 Coorey, ConstitutTionaL Lruirations (8th ed. 1927) 876-959; Chafee, 
Freedom of Speech in War Time (1919) 32 Harv. L. REv. 932, 956; cf. 2 SCHOFIELD, 
ConsTITUTIONAL Law AND Equity (1921) 510, 526, 538. See also Pound, Interests 
of Personality (1915) 28 Harv. L. REv. 343, 352, 354, 445, 453; Pound, Equitable 
Relief Against Defamation and Injuries to Personality (1916) 29 Harv. L. Rev. 
640, 648. 

28 Stations with records of satisfactory service are favored, even though there 
is no legal right to such priority. Cf., e.g., General Elec. Co. v. Federal Radio 
Comm., 31 F.(2d) 630 (App. D. C. 1929), (1929) 42 Harv. L. Rev. 948; Reading 
Broadcasting Co. v. Federal Radio Comm., 48 F.(2d) 458 (App. D. C. 1931); 
Woodmen of the World Life Ins. Ass’n v. Federal Radio Comm., 57 F.(2d) 420 
(App. D. C. 1932); Nelson Bros. Bond & Mtge. Co. v. Federal Radio Comm., 62 
F.(2d) 854 (App. D. C. 1932), certiorari granted, March 13, 1933. But cf. Great 
Lakes Broadcasting Co. v. Federal Radio Comm., 37 F.(2d) 993 (App. D. C. 1930). 

29 See Note (1931) 40 YALE L. J. 967, 968. 
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restraint upon their publication.*® Consequently, either radio commu- 
nication must be found to be outside the protection of the First Amend- 
ment, or consideration of program content in the exercise of the licens- 
ing power must be justified on grounds of social necessity. 

That speech by radio is not such speech as is protected by the Con- 
stitution is somewhat supported by the holdings that motion pictures 
are not a part of the press within the meaning of the First Amendment.** 
Conceivably, censorship of the entertainment features of radio might 
be sustained on this analogy.*? But it must be recognized that to a 
far greater extent than the cinema, radio is an organ for the expression 
of opinion on matters of public concern. The nature of such expression 
is not altered by the intervention of a mechanism for its wider pub- 
lication. 

The inapplicability of the Amendment has been further urged on the 
ground that the government’s control over radio is so complete as to 
approximate a proprietary power,** and that refusal of a license is 
therefore not so much the denial of a right as of a privilege to speak. 
This contention is based upon the premise that the United States has 
exclusive contro! over radio. But the power of Congress over radio is 
not the exclusiveness of control which constitutes ownership; it is merely 
a power as against the states to regulate one phase of interstate com- 
merce.** The argument leaves unexplained the assumed power to deny 
to individuals the right of free speech. The Radio Act in terms asserts 
no more than a regulatory power in the United States; its primary 
purpose is to provide not for the leasing of transmission channels but 
for the regulation of their use by others.** 

An argument, suggested by the language of the Shuler case,** that 
the denial of one facility for publication does not abridge the freedom 
of speech so long as other means are available, may derive force from 


80 See Caldwell, Censorship of Radio Programs (1931) 1 J. Rapio L. 441, 470. 
But see KFKB Broadcasting Ass’n, Inc. v. Federal Radio Comm., 47 F.(2d) 670, 
672 (App. D. C. 1931). 

81 Mutual Film Corp. v. Industrial Comm., 236 U. S. 230 (1915); Pathe Ex- 
change, Inc. v. Cobb, 202 App. Div. 450, 195 N. Y. Supp. 661 (1922), aff'd, 236 
N. Y¥. 539, 142 N. E. 274 (1923); cf. Fox Film Corp. v. Trumbull, 7 F.(2d) 715 
(D. Conn. 1925); Buffalo Branch, Mutual Film Corp. v. Breitinger, 250 Pa. 225, 
gs Atl. 433 (1915); Legis. (1930) 44 Harv. L. Rev. 113. No distinction has been 
drawn between censorship of silent and talking pictures. Fox Film Corporation’s 
Application, 295 Pa. 461, 145 Atl. 514 (1920) ; Vitagraph, Inc.’s Application, 295 Pa. 
471, 145 Atl. 518 (1929). 

82 Cf. Commonwealth v. McGann, 213 Mass. 213, 100 N. E. 355 (1913). But 
cf. Dailey v. Superior Court, 112 Cal. 94, 44 Pac. 458 (1896). 

83 See Brief for Respondent to petition for certiorari, Trinity Methodist Church, 
South v. Federal Radio Comm., 53 Sup. Ct. 317 (1933), at 10. 

34 A state tax on the privilege of owning and operating receiving sets has been 
held to be invalid under the commerce clause. Station WBT, Inc. v. Poulnot, 
46 F.(2d) 671 (E. D. S. C. 1931), (1931) 44 Harv. L. Rev. 992, (1931) 40 YALE 

. J. 990. And a municipality has been denied the power to license a station. 
agg say v. Grimes, 21 F.(2d) 787 (E. D. Ky. 1927); Note (1928) 26 Mica. 
. REv. 919. 

85 re 1162 (1927), 47 U. S. C. Supp. VI § 81 (1932); see 68 Conc. REc. 
2869-75, 3026, 3117-19 (1927). 

86 Trinity Methodist Church, South v. Federal Radio Comm., 62 F.(2d) 850, 
852-53 (App. D. C. 1932). 
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statements in cases treating of the postal power.*’ Likewise, support 
for such a conclusion with respect to radio may be found in the ex- 
pression that the government’s power to withhold the second-class mail- 
ing privilege entirely includes the power to deny it to individual pub- 
lications.** However, the courts may distinguish the two situations on 
the ground that in one the government is itself the carrier, while in the 
other it merely regulates interstate communication. Furthermore, the 
mailing cases do not expressly say, nor do their results compel the con- 
clusion, that the exercise of the postal power falls outside the First 
Amendment. They are to be justified as promoting broad social pur- 
poses.*® In neither field should the logic repudiated by the doctrine of 
“ unconstitutional conditions ” *° be invoked to support the legitimacy 
of the administrative practices. 

Where the limitation of discussion has promoted the interest of all, 
it has frequently been sustained. The needs of the nation at war 
have been held to sustain the Espionage Act; ** protection of the state 
from violent subversion has been deemed to justify criminal syndical- 
ism statutes; *? and lesser public interests have been held sufficient 
to sustain other curtailments of free speech.** In the case of radio, 


87 See Ex parte Jackson, 96 U. S. 727, 733 (1878) ; Masses Pub. Co. v. Patten, 
246 Fed. 24, 27 (C. C. A. 2d, 1917). 

88 See Public Clearing House v. Coyne, 194 U. S. 497, 506 (1904); American 
Civil Liberties Union, Inc. v. Kiely, 40 F.(2d) 451, 452, 454 (C. C. A. 2d, 1930); 
Gitlow v. Kiely, 44 F.(2d) 227, 229 (S. D. N. Y. 1930); cf. Lewis Pub. Co. v. 
Morgan, 229 U. S. 288, 302, 312, 316 (1913). 

89 See Cushman, National Police Power Under the Postal Clause of the Con- 
stitution (1920) 4 Munn. L. Rev. 402; cf. Ex parte Jackson, 96 U.S. 727 (1878) 
(discourage gambling) ; Im re Rapier, 143 U.S. 110 (1892) (same) ; Public Clearing 
House v. Coyne, 194 U. S. 497 (1904) (prevent perpetration of fraud); United 
States ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U. S. 407 
(1921) (prevent circulation of false reports interfering with conduct of military 
operations) ; Masses Pub. Co. v. Patten, 246 Fed. 24 (C. C. A. 2d, 1917) (obstruct- 
ing draft); Burleson v. United States ex rel. Workingmen’s Co-op. Pub. Ass’n, 274 
Fed. 749 (App. D. C. 1921) (prevent circulation of matter tending to incite arson, 
murder, or assassination). But cf. Holmes, J., dissenting, Leach v. Carlile, 258 U. S. 
138, 140 (1922); Brandeis, J., dissenting, United States ex rel. Milwaukee Social 
Democratic Pub. Co. v. Burleson, 255 U. S. 407, 427, 430 (1921). 

40 The Court has repeatedly said that a state cannot achieve an end indirectly 
which it would be unconstitutional to attain directly by means of conditioning the 
grant of a privilege on acquiescence in the forbidden result. Cf. Insurance Co. v. 
Morse, 20 Wall. 445 (U. S. 1874) ; Western Union Tel. Co. v. Kansas ex rel. Cole- 
man, 216 U. S. 1 (1910) ; Sioux Remedy Co. v. Cope, 235 U. S. 197 (1914) ; Western 
Union Tel. Co. v. Foster, 247 U. S. 105, 114 (1918); Terral v. Burke Const. Co., 
257 U. S. 529 (1922); Frost & Frost Trucking Co. v. Railroad Comm., 271 U. S. 
583 (1926). For a discussion of the limitations upon the doctrine, see, e.g., Oppen- 
heim, Unconstitutional Conditions and State Powers (1927) 26 Micu. L. Rev. 176; 
Merrill, Unconstitutional Conditions (1929) 77 U. oF Pa. L. REv. 879; Powell, The 
Right to Work for the State (1916) 16 Cot. L. REv. 99, 106. 

41 Cf. Schenck v. United States, 249 U.S. 47 (1919) ; Frohwerk v. United States, 
249 U.S. 204 (1919); Debs v. United States, 249 U. S. 211 (1919); Abrams v. 
United States, 250 U. S. 616 (1919) ; see Note (1920) 33 Harv. L. Rev. 442, 445. 
But cf. Black, Debs v. The United States, A Judicial Milepost on the Road to 
Absolutism (1932) 81 U. oF Pa. L. REv. 160. 

42 Gitlow v. New York, 268 U. S. 652 (1925) ; Whitney v. California, 274 U. S. 
357 (1927); cf. Fiske v. Kansas, 274 U. S. 380 (1927); Near v. Minnesota, 283 
U. S. 697 (1931); see Note (1928) 41 Harv. L. Rev. 525, 526. 

43 Permits for street meetings can be required to prevent obstruction of high- 
ways. Fitts v. Atlanta, 121 Ga. 567, 49 S. E. 793 (1905) ; Love v. Judge of Re- 
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at least technical regulation ** is essential to the preservation of intel- 
ligible communication. Since the radio, to a greater degree than any 
other medium, has a quality of intrusiveness into the home, unrestricted 
broadcasting may be both offensive to adults and dangerous to chil- 
dren. And the limitation on the number of broadcasting stations ** 
makes the social desirability of attaining the best use of the available 
facilities proportionately great. The tremendous following of some 
educational and informational programs is indicative of popular ap- 
proval of a cultural use of radio which should be fostered. More- 
over, the value of broadcasting as an inexpensive and effortless means 
of entertainment, which regulation can keep at a high level, is not 
negligible. So far as the commission’s examination of programs serves 
to protect these social interests, the abridgment of speech incident 
thereto seems to have a clear justification. 


Tue Rute Favorinc TITLE By Descent TITLE By DEvISsE. — 
Out of the unwillingness of medieval land lords to be deprived of valuable 
feudal rights arose several doctrines of property law favoring trans- 
mittal by descent, which yielded these rights, over passage of title by 
purchase, which denied them.’ The abolition in 1660? of the fruitful 
incidents destroyed the reason for the rules, but courts continued to 
accept them. Most familiar is the Rule in Shelley’s Case,* now widely 
nullified by statute.* The companion doctrine that a man may not make 
his own heirs take as purchasers ° had, before its abrogation in England 


corder’s Court, 128 Mich. 545, 87 N. W. 785 (s905) 4 People ex rel. Doyle v. Atwell, 
232 N. Y. 96, 133 N. E. 364 (1921). Permits for speaking on Boston Common have 
been justified as measures designed to keep the peace and protect public grounds. 
Commonwealth v. Davis, 140 Mass. 485, 4 N. E. 577 (1886) ; cf. Commonwealth v. 
Davis, 162 Mass. 510, 39 N. E. 113 (1895), aff'd, sub nom. Davis v. Massachusetts, 
167 U.S. 43 (1897). Prohibiting the distribution of handbills in the streets was 
sustained in the interest of civic cleanliness. Milwaukee v. Kassen, 203 Wis. 383, 
234 N. W. 352 (1931). And it has been held that, to discourage gambling, a city 
can forbid circulation of newspapers containing horse racing news. Solomon v. 
Cleveland, 26 Ohio App. 19, 159 N. E. 121 (1926). But a city cannot make 
criminal the sale on its streets of “ obscene, indecent or scandalous ” papers if the 
ordinance is so administered as to prevent rather than punish circulation. Dear- 
born Pub. Co. v. Fitzgerald, 271 Fed. 479 (N. D. Ohio 1921). 

44 See note 2, supra. 

45 The broadcast band includes only ninety-six “clear channels”, and six are — 
used by Canadian stations. The remainder the commission parcels out on a scheme 
of uniform distribution by population in accordance with the “ Davis Amend- 
ment ” to the Radio Act. 45 Stat. 373 (1928), 47 U. S. C. Supp, VI § 89 (1932). 
Even with careful allocation and a rather stringent control of power increases, only 
397 stations can operate simultaneously at night without serious interference. One 
hundred and thirty-three applications for new stations were made in 1932; only 
eight were granted. Twelve stations were deleted and two consolidated with others 
during the same period. See Rep. Fep. Rapio Comm. (1927) 2; id. (1932) 8, 25. 


1 See 2 Br. Comm. (21st ed. 1844) *242 n.(3) by Sweet; Harper and Heckel, 
The Doctrine of Worthier Title (1930) 24 Itt. L. Rev. 627, 642; Co. Lirr. *87b 
n.(1) by Hargrave. 

2 12 Car. IL, c. 24 (1660) ; ef. 1 Powett, Devises (3d ed. 1827) 421. 

8 1 Co. 93b ’(1581). 

# See Legis. (1932) 45 Harv. L. Rev. 5 

5 See Pibus v. Mitford, 1 Vent. 372 (1674) (“ ...a man cannot either by 
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a century ago,° developed two subdivisions. With respect to gifts 
inter vivos* the rule involves, in its modern American application to 
the field of living trusts, problems peculiar to itself.* The branch of the 
doctrine relating to testamentary dispositions, the subject of this Note, 
had some justification even after 1660, in that it frequently enabled 
creditors of the testator to reach property which if taken by devise 
would have been immune; ® but this vanished when devised property was 
made subject to creditors’ claims.*° In this country, however, the 
ancient precedents retain vitality. 

Toward the end of the eighteenth century, Francis Hargrave stated, 
as a “ leading principle” which he deemed the authorities clearly to 
establish, that “. . . whenever a devise gives to the heir the same estate in 
quality as he would have by descent, he shall take by the latter. . . .” 14 


Conveyance at the Common Law, by Limitation of Uses, or Devise, make his right 
Heir a Purchaser. . . .”) 

6 3 & 4 Wut. IV, c. 106, §3 (1833) (Inheritance Act of 1833). It required 
that the devisee-heir “ be considered as having taken the estates . . . as devisee, to 
all intents and purposes”. Strickland v. Strickland, 10 Sim. 374, 376 (1839); 
cf. Owen v. Gibbons, [1902] 1 Ch. 636; 3 Howsworrn, History oF Enciiso Law 
(3d_ ed. 1923) 106 n.2. 

7 See Co. Lirr. *22b; Watkins, DescEeNTS (4th ed. 1837) 239 et seq.; Bing- 
ham’s Case, 2 Co. g1a (1598-1600). The. doctrine seems to be an application of 
the scholastic dogma that haeres est pars antecessoris, and that until the ancestor’s 
death a gift to the heirs is a gift to himself. 

There has been considerable disagreement as to the relation of this doctrine to 
the Rule in Shelley’s Case. That they are two phases of the same principle, see, 
e.g., Miller v. Fleming, 18 D. C. 139, 148-49 (1889); Mercer v. Safe Dep. & Trust 
Co., 91 Md. 102, 45 Atl. 865 (1900); Loring v. Eliot, 16 Gray 568, 572 (Mass. 
1860) ; ; Whittemore v. Equitable Trust Co. of N. Y., 250 N. Y. 298, 302, 165 N. E. 
454, 456 (1929). Per contra, see, e.g., Alexander v. deKermel, 81 Ky. 345, 351, 352 
(1883); Doctor v. Hughes, 225 N. Y. 305, 310-11, 122, N. E. 221, 222 (1919); 
Robinson v. Blankenship, 116 Tenn. 394, 398-99, 92 S. W. 854, 855 (1906); (1929) 
29 Cor. L. Rev. 837, 838. In Doctor v. Hughes, supra, Judge (now Mr. Justice) 
Cardozo stated that the rule that a limitation to the heirs of the grantor passes 
nothing, though originally a rule of law, has now become a rule of construction. 
225 N. Y. at 311, 122 N. E. at 222. 8 See (1929) 29 Cor. L. REv. 837. 

® E.g., Bear’s Case, 1 Leon. 112 (1588); Gilpin’s Case, Cro. Car. 161 (1630). 

10 The Statute of Fraudulent Devises, 3 & 4 Wrx. & M., c. 14 (1691), put an 
end to the substantial difference. An important procedural distinction continued 
until 1834. Cf. Allen v. Heber, 1 Black. 22, 2 Strange 1270 (1748); Chaplin v. 
Leroux, 5 M. & S. 14 (1816). Since this statute or its equivalent was early adopted 
in most states, this aspect of the problem has arisen infrequently. State v. Pohl, 
30 Mo. App. 321 (1888) ; Hunt v. Lucas, 68 Mo. App. 518 (1897). Such a statute 
is now in force in Missouri. Mo. Rev. Stat. (1879) § 3944, Mo. Strat. ANN. (1932) 
Pp. 1939. 

Another reason has been advanced for the rule— the benefit to the recipient of 
tolling rights of entry by descent cast. See 6 GreENLEAF’s Cruise, REAL PROPERTY 
(1850) 151. But see 1 Powett, DevisEs 421. At any rate, the effect of descent cast 
has been generally abrogated in this country. See 3 WASHBURN, REAL PROPERTY 
(6th ed. 1902) § 1958. 

11 Co. Lrrr. *12b n.(2) by Hargrave (in thirteenth and subsequent editions) 
(1787). For a brief formulation, this statement is extremely precise. For other 
expressions of the rule, generally less accurate, see Barnitz’s Lessee v. Casey, 7 
Cranch 456, 464 (U.S. 1813) ; United States v. Fooshee, 225 Fed. 521, 522 (C. C. A. 
8th, 1915) ; McClanahan v. Williams, 136 Ind. 30, 34, 35 N. E. 897, 899 (1893); 
Herring v. Herring, 187 Iowa 593, 595, 174 N. W. 364, 365 (1919); Preston v. 
Holmes, Style 148, 149 (1648). See also 4 Rep. Reat Prop. Comm. (1833) 74; 
2 Trrrany, Reat Property (2d ed. 1920) Pog 
As to the nature of the rule, compare Blackstone, J., in 1 Harcrave, LAw 
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But hice distinctions and mutations accumulated through centuries of 
litigation necessitate elaboration of this simple statement. 

Devise. The history and purpose of the rule, as well as the English 
cases from which Hargrave derived his formula, support its restriction 
to realty.‘? But several American courts, seemingly unconscious of their 
departure from precedent, have widened the formula to include bequests 
of personalty.** On the other hand, extension of the rule to com- 
prehend testamentary powers of appointment ** was a short and logical 
step.?* 

To the heir. That the heir need not be designated eo nomine has long 
been settled.1¢ The rule will operate if the recipient of the testator’s 
bounty is the same person entitled to the property in intestacy,?* though 
the identity be purely fortuitous; the description may be by name,’* or 
“heirs of my body ”,’® or “heir or heirs at law of [my] cousin Wil- 
liam.” 2° However, the essential coincidence of heir and nominee must 
be ascertainable at the moment of the testator’s death; nominees 
described as those who would have been the testator’s heirs had he died 
at some moment subsequent to the actual time of death take by 
purchase." 

The same estate in quality as he would have by descent. In England 
the rule was held inapplicable unless the manner of holding under the 
devise was the same as the manner in which the heir would have held in 
its absence. Since at common law co-heirs held inherited land as 
coparceners, whereas co-devisees could not possibly so take, the rule 


Tracts (1787) 489, 494; Harris v. Bishop of Lincoln, 2 P. Wms. 135 (1723); 
GriBert, Uses (3d ed. 1811) 32 n.(6) by Sugden. 

12 See 4 Rep. Reat Prop. Comm. (1833) 74 (“...a rule confined to Real 
Estate . . .”); Robinson v. Knight, 2 Eden 155 (1762) (“... the rule is con- 
fined to the estate of which a man is seised”). The rule has been held not to 
apply where land was devised to be sold and the proceeds distributed. Darst v. 
Swearingen, 224 Ill. 229, 79 N. E. 635 (1906) semble; cf. Buckley v. Buckley, 11 
Barb. 43 (N. Y. 1850). 

13 Thompson v. Turner, 173 Ind. 593, 89 N. E. 314 (1909) ; Wheeler v. Loesch, 
51 Ind. App. 262, 99 N. E. 502 (1912); In re Estate of Warren, 211 Iowa 940, 
234 a W. 835 (1931), (1931) 16 Iowa L. Rev. 559; Parsons v. Winslow, 6 Mass. 
169 (1810). 

( 14 ‘een v. The Earl of Winchelsea, 2 Ld. Keny. 444, 1 Black. 187, 2 Burr. 879 
1759). 

15 See Fearne, PostaumMous Works (1797) 128, 129. But see WarTKINs, 
Descents (4th ed. 1837) 200 n.1.; SuGDEN, Powers (8th ed. 1861) 46s. 

16 See 4 Rep. Reat Prop. Comm. (1833) 74. But see 1 Preston, Estates (2d 
ed. 1820) 292. 

17 In two jurisdictions the rule has been applied to so-called “ forced heirs.” 
Thompson v. Turner, 173 Ind. 593, 89 N. E. 314 (1909); Herring v. Herring, 187 
Towa 593, 174 N. W. 364 (1919); see 3 WorRNER, AMERICAN LAW oF ADMINISTRA- 
TION (3d ed. 1923) 1416 n.10. But see Harper and Heckel, supra note 1, at 642, 650, 
concluding: “. . . the theory should never have been applied to . . . one who is 
insured against being cut off by will.” 

18 Hurst v. The Earl of Winchelsea, 2 Ld. Keny. 444 (1759) ; Langley v. Sneyd, 
3 Br. & B. 243 (1822); Wood v. Skelton, 6 Sim. 176, 2 L. J. Ch. 163 (1833); cf. 
Stilwell et ux. v. Knapper, 69 Ind. 558 (1880) ; see 2 Bi. Comm. (21st ed. 1844) 
*240 n.(43) (8) by Sweet. 

19 Cf, McDaniel v. Allen, 64 Miss. 417, 1 So. 356 (1887). 

20 Cf. Swaine v. Burton, 15 Ves. 365 (1808). 

21 Sears v. Russell, 8 Gray 86 (1857). But cf. Executors of Seabrook v. Sea- 
brook, McMull. Eq. 201 (S. C. 1841). 
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was restricted to situations where the heir was a single individual.?? 
In the United States, sometimes because of legislation providing that 
co-heirs take as tenants in common,”* more often, presumably, due to 
oversight or a justifiable feeling that the distinctions had lost whatever 
importance they once possessed, courts have not hesitated to apply the 
dogma to plural heirs.2* Where land was devised to one of several 
heirs, however, the rule has been held inapplicable to the moiety which 
the devisee would have inherited in the absence of the devise; 7° yet even 
in these cases reliance usually has not been placed upon the qualitative 
difference between severalty and coparcenary.”® 

Another phase of the “same ... quality” requirement, perhaps 
more precisely a question of duration, precludes the operation of the 
rule where the estate which the testator devises is a lesser estate than 
was that which he possessed. Thus, where the ancestor is seised in fee, 


22 Bear’s Case, 1 Leon. 112 (1588); Anonymous, Cro. Eliz. 431 (c. 1595); 
Swaine v. Burton, 15 Ves. 365 (1808); Donnelly v. Turner, 60 Md. 81 (1883); 
M’Afee v. Gilmore, 4 N.-H. 391 (1828) ; Campbell v. Herron, 1 N. C. 381 (1801) ; 
see 2 Minor, Institutes (4th ed. 1892) 1045. 

23 See, e.g., Ata. Cope (Michie, 1928) § 7373; N. Y. Dec. Est. Law (1909) 
§ 84; 1 Trrrany, Rear Property (2d ed. 1920) 644. The question is open whether 
the rule will operate when the modes of holding by descent and purchase differ 
in name, but not in substance in any particular. In some states joint tenancy 
survives in name, but without its distinguishing incident, survivorship. See, e.g., 
Ata. Cope (Michie, 1928) § 6924; N. C. Cope ANN. (Michie, 1927) § 1735. That 
the technical distinction is sufficient to make the rule inoperative, see 1 Tirrany, 
REAL Property (2d ed. 1920) 644. 

24 Wheeler v. Loesch, 51 Ind. App. 262, 99 N. E. 502 (1921) ; Moninger & Ring- 
land v. Ramsey, 48 Iowa 368 (1878); Butler v..King, 2 Yerg. 114 (1826) and Re- 
porter’s Note, 7 Yerg. 425 n.(a) (Tenn. 1835) ; cf. Sedgwick v. Minot, 6 Allen 171 
(Mass. 1863). But cf. Biedler v. Biedler, 87 Va. 300, 12 S. E. 753 (1891). The 
test of the rule—“. . . strike out of the will the particular devise to the heir, 

and then, if without that he would take by descent exactly the same estate which 
the devise purports to give him, he is in by descent and not by purchase.” — 
adopted by Chancellor Kent (see 4 Kent, ComMENTARIES *506) has been re- 
peatedly quoted by American courts. Whether cases holding that, on a devise to 
the heir of a lesser estate than that of the ancestor, the heir takes as purchaser 
are reconcilable with this text is questionable. Also, where land is devised to two 
heirs as tenants in common, striking out the devise to either would cause him 
to take only one-half as much by descent, because the intestate property would 
go to both heirs. Upon this reasoning the rule could never apply where there are 
two or more heirs. Cf. note 26, infra. Chancellor Kent’s test can be supported, 
however, with the help of the common-law fiction that parceners, no matter how 
numerous, constitute “ but one heir to their ancestor.” Larr. § 241; Co. Lirt. 
*163b. If this is accepted, the devises to all the persons making up the “ unus 
haeres” must be stricken out simultaneously. 

25 Reading v. Royston, 1 Salk. 242, 2 Ld. Raym. 829 (1702) ; United States v. 
Fooshee, 225 Fed. 521 (C. C. A. 8th, 1915); M’Kay v. Hendon, 3 Murph. 209 
(N. C. 1819). In Costican, CAsEs ON Wits (1910) 466 n.5, it is erroneously 
stated that in Kinney v. Glasgow, 53 Pa. 141 (1866), one of several heirs who was 
given by devise the whole property “ was held to take the whole by descent. . . .” 
In the converse situation where the testator devised land to his heir and another 
as tenants in common, Mr. Fearne was of opinion that the heir took his moiety 
by descent. Fearne, Postaumovus Works 128 et seq. 

26 The reason generally given is that if the devise were stricken, the devisee 
would take only a moiety by descent, sharing the property with his co-heir or 
heirs. Why he is not heir as to one moiety and devisee as to the other is not 
explained. Cf. note 24, supra. 
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a devise to the heir for life or in tail is a completely effective disposition.? 

But the testator’s imposition upon the devised estate of charges ** or 
incumbrances, such as debts,”® legacies,®*° or annuities,** does not defeat 
the rule, nor does postponement of the heir’s enjoyment until the ter- 
mination of any number of particular estates, for life,** pur autre vie,?* 
or, presumably, in tail. Similarly innocuous by orthodox theory is sub- 
jection of the heir’s estate to conditions precedent ** or subsequent,*® 
but American courts generally hold that the latter works so great a 
change in the estate that the devisee takes as though he were a stranger 
to the testator.** 

He shall *" take by the latter. Although the rule’s history indicates 
that it was intended only to prevent a devise from accomplishing its pri- 
mary function, transmittal, in frequent dicta it has been said to render 
‘a devise as utterly “ void ” as if never written.** But in Biederman v. 
Seymour,** involving the problem of marshalling assets for payment of 
debts, the English court did not recognize these as authority on the 
question of the degree to which the rule nullifies the effect of the super- 
ficially redundant devise. Lord Langdale rejected the contention that 
property devised to a stranger was subject to the testator’s debts only 
after the estate devised to the heir was exhausted, stating “. . . the 
doctrine . . . does not afford a sufficient reason for saying, that the 
burden of the debts should not be borne rateably by the devisees, 
although one of them is heir. . . .” *° 


27 Ballard v. Griffin, 4 N. C. 237 (1815); see Whitney v. Whitney, 14 Mass. 88, 
(1817) ; Doe d. Pratt v. Timins, 1 B. & Ald. 530, 547, 548, 549 (1818) ; 1 PRESTON, 
EsTATES (2d ed. 1820) 292; WATKINS, DESCENTS 231. 

28 See Co. Litt. *12b n.(2) by Hargrave; eer Eldon, in Bailey v. Ekins, 
7 Ves. T9) 323 (1802). 

v. Heber, 1 Black. 22, 2 Strange 1270 (1748). Contra: In re Estate of 
Pa 204 om 1231, 213 N. W. 395 (1927). 

80 Clerk v. Smith, 1 Salk. 241, 1 Comyns 72 (1699); see Chaplin v. Leroux, 
5 M.& S. 14 (1816). 

31 Mitchell v. Mitchell, 21 Md. 244 (1864); Emerson v. Inchbird, 1 Ld. Raym. 
738. (r707) ; Biederman v. Seymour, 3 Beav. 368 (1841). 

hilips v. Dashiell’s Lessee, 1 Harr. & J. 478 (Md. 1804) ; Preston v. Holmes, 
ents 148 (1648); see 2 TIFFANY, REAL PROPERTY 1893 et seq. 

83 Ellis v. Page, 7 Cush. 161 (Mass. 1851). 

84 Ellis v. Page, 7 Cush. 161 (Mass. 1851). But cf. Landic v. Simms, 1 App. 
D. C. 508 (1893). 

85 Haynsworth v. Pretty, Cro. Eliz. 833, 919 (1599); Chaplin v. Leroux, 5 
M. &S. 14 4 (1816). 

86 Landic v. Simms, 1 App. D. C. 507 (1893) semble; see, e.g., Barnitz’s Lessee 
v. Casey, 7 Cranch 456, 464 (U. S. 1813) ; Huber v. Carew, 26 Otho C. C. 389, 391 
(1904). Cf. also Dillman v. Fulwider, 57 Ind. App. 632, 105 N. E. 124 (1914). 
But cf. M’Afee v. Gilmore, 4 N. H. 391 (1828). 

37 Where all conditions are satisfied, application of the rule is mandatory; the 
person concerned cannot elect the capacity in which he takes. Preston v. Holmes, 
Style 148 (1648); Den on dem. Trustees of the University v. Holstead, 4 N. C. 
289 (1816); see Waln’s Appeal, 4 Pa. 502, 506 (1847); WaTKINs, DESCENTS 230; 
Harper and Heckel, supra note 1, at 634 et seg. But see Smith v. Triggs, 1 Strange 
487, 492 (1735). 

8 These statements were seldom called for by the facts under consideration. 
See. Preston v. Holmes, Style 148, 149 (1648) (“void”); Jost v. Jost, 12 D. C. 
487, 489 (1882) (“nullity ”); 4 Rep. Rear Prop. Comm. (1833) 74. 
39 3 Beav. 368 (1841). 
40 7d. at 372, approved in 4 Gray, Cases ON Property (2d ed. 1906) 29n. In 
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American courts, however, have failed to perceive and accept the 
sound reasoning of Biederman v. Seymour. In Ellis v. Page,** although 
the court recognized that legacies are not a charge on realty specifically 
devised, real property devised to the heirs of the testator was subjected 
to the claims of legatees when the personal estate proved insufficient.*? 
And in Mitchell v. Mitchell ** land devised to the testator’s heir was 
held primarily liable for an annuity charged on all of the testator’s 
realty.** Since the testator may freely direct the order in which his 
property shall be liable for debts and charges, the question of marshalling 
assets seems primarily one of intent, in the determination of which the 
rule should play no part. The evidence afforded by a devise that the 
testator wished the recipient, whether heir or not, to stand in a position 
not inferior to that of other devisees, should not be disregarded.** 

Similarly mechanical decisions that the rule completely nullifies a~ 
devise have led to other anomalous results. Recently, the Iowa court, 
apparently in order to evade a broad lapse statute, applied the rule to 
a devise to an heir presumptive who had predeceased the testator. 
Because of the rule, unjustifiably regarded as applicable,** the testa- 
mentary gift was held invalid and the lapse statute therefore inoperative; 
in the resulting intestacy the property was given to the heirs of the 
testator instead of to those of the devisee.*’ 

And in jurisdictions where conditions terminating estates upon mar- 
riage are valid if the presumption that the condition is merely in ter- 
rorem is rebutted by a gift over limited upon the contingency, the rule 
has been used to erase the gift over and thus invalidate the condition. 
In Parsons v. Winslow ** a gift over to the person who was the testator’s 
heir was held to be within the rule and the condition in defeasance of 
the prior estate consequently void. Later cases are in accord.*® Yet 
the evidence of the testator’s bona fides appears as strong here as if the 
gift over had been to a stranger. 

An even more questionable application of the rule has caused the 
invalidation of executory interests limited upon the death intestate of 


3 WoeRNER, AMERICAN LAw oF ADMINISTRATION 1706, it is erroneously stated that 
this expresses the American law, and that Mitchell v. Mitchell, infra note 43, is in 
accord. 

41 7 Cush. 161 (Mass. 1851). 

42 “The decision . .. is unsound... .” 4 Gray, CAsEs ON Property 29n. 
But see Harper and Heckel, supra note 1, at 645: “ [an opinion] indicating a 
thorough understanding of the whole doctrine.” 

43 21 Md. 244 (1864). 

44 Cf. 2 Pace, Wits (2d ed. 1928) § 1321. 

45 Since both Ellis v. Page and Mitchell v. Mitchell are explicable as efforts to 
carry out the true intent of the testator, a conversion to the doctrine of Biederman 
v. Seymour is not impossible. 

46 Since nemo est haeres viventis, the rule would seem inapplicable to a devise 
to one who does not survive the testator. The Iowa court here departed from 
precedent and extended it to heirs presumptive. Cf. (1931) 16 Iowa L. REv. 559. 

47 In re Estate of Warren, 211 Iowa 940, 234 N. W. 835 (1931), (1931) 16 
Towa L. Rev. 559; cf. Herring v. Herring, 187 Iowa 593, 174 N. W. 364 (1919); 
In re Estate of Davis, 204 Iowa 1231, 213 N. W. 395 (1927). 

48 6 Mass. 169 (1810). 

49 Stilwell et ux. v. Knapper, 69 Ind. 558 (1880). In Randall v. Marble, 69 
Me. 310 (1879), this rule was incorrectly applied to a gift inter vivos. 
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a prior grantee or devisee in fee. In Gulliver v. Vaux °° a gift over upon 
death “. . . without leaving issue . . . and without appointing the 
disposal of the same . . .” was held bad as a restraint on alienation. 
The court reasoned that the rule prevented the donee’s collateral heir 
from taking by will and that the condition in the limitation made 
taking by descent impossible, so that such heir was eliminated as a pos- 
sible recipient. In criticizing this line of cases, Professor Gray con- 
cluded that an appointment to heirs, even conceding * that the rule 
applied to make it inoperative as a disposition, should be given weight 
as evidence that the requirement of the original donor had been met.*? 
By this reasoning, the collateral heir can take even though his title be 
held to accrue by descent, and the condition and gift over are there- 
fore valid. 

Possibly the most frequent and clear results of the rule appeared in 
litigation over descent of “ ancestral estates”. In Clerk v. Smith,®® a 
devise to the testator’s daughter’s son, who was his heir, was held in- 
effective to break the course of descent; upon the devisee’s death intestate 
his heir ex parte materna was found entitled to the exclusion of the 
general heir who was related to the testator solely through the paternal 
line. In this country, both under the common-law canons of descent 
and superseding “ ancestral estates ” statutes, similar reasoning has fre- 
quently led to inequitable results.°* But today this problem has ceased 
to exist, since even in the few states which retain the doctrine of an- 
cestral estate, statutes uniformly include realty coming to the intestate 
by devise or gift as well as by descent. 

Of course, the cases have not exhausted the situations in which the 
rule may alter the course of decision. Courts have suggested two novel 
applications. It has been intimated that in jurisdictions where inherited 
homestead property is exempt from claims of the heir’s creditors, the 
rule might bring land received by a devisee-heir within the exemption.*® 


50 8 De. G. M. & G. 167 (1746). 

51 Professor Kales, in Estates, Future INTERESTS AND ILLEGAL CONDITIONS AND 
REsTRAINTs IN ILLtINors (2d ed. 1920) 832-33, argues forcefully that the rule is not 
properly applicable. 

52 See Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) § 59. 

53 y Salk. 241, 1 Comyns 72, 1 Lut. 793 (1699). Accord: Smith v. Triggs, 
1 Strange 487 (1735); Doe d. Pratt v. Timins, 1 B. & Ald. 530 (1818) ; Langley v. 
Sneyd, 3 Br. & B. 243 (1822); Manbridge v. Plummer, 2 Myl. & K. 93 (1833) ; 
Wood v. Skelton, 6 Sim. 176, 2 L. J. Ch. 163 (1833). 

54 Cf. Philips v. Dashiell’s Lessee, 1 Harr. & J. 478 (Md. 1804) (because of 
descent from father, paternal uncle preferred to half-sister ex parte materna who 
was the general heir); Medley v. Williams, 7 Gill & J. 61 (Md. 1835) (in similar 
situation, paternal uncle prevailed over the heir’s mother) ; Den on dem. Trustees 
of the University v. Holstead, 4 N. C. 289 (1816) (upon the heir’s death intestate, 
ancestral estate escheated for failure of heirs ex parte paterna; the heir’s mother 
took nothing); Hoover’s Lessee v. Gregory, 10 Yerg. 444 (Tenn. 1837) (like 
Medley v. Williams, supra). But in Ballard v. Hill’s Heirs, 3 Murph. 410 (N. C. 
1819), the court refused to apply the ancestral estate statute to facts like those of 
Medley v. Williams, contending that the enactment governed only as between com- 
peting heirs related to the intestate in equal degree. 

55 See Note (1932) 42 Yate L. J. ror, 103, 104. But cf. In the Matter of the 
Estate of Donahue, 36 Cal. 329 (1868) ; Nash v. Cutler, 16 Pick. 491 (Mass. 1825) ; 
Mass. Gen. Laws (1932) ¢. 190, § 3. 

56 Cf, Rice v. Burkhart, 130 Iowa 520, 107 N. W. 308 (1906); Luglan v. Len- 


q 
{ 
i 
f 


1000 HARVARD LAW REVIEW 


And in Sears v. Russell *" a possibility that it might relieve certain future 
interests from the Rule against Perpetuities was noted. The donees 
under a limitation to those who would have been the testator’s heirs if 
he had died at a designated subsequent moment were correctly held to 
take by purchase, but the court stated that if the rule had applied 
to cause them to take by descent “. . . it would follow that the gift over 
to the heirs at law would fail as an executory devise, so that their title 
would not depend upon the principles of law by which estates of that 
nature are governed.” ** On this reasoning, the rule might give heirs 
an interest not subject to the Rule against Perpetuities.*® 

That in modern litigation, however, both bench and bar frequently 
overlook the rule preferring descent to purchase cannot be doubted.® 
Little justification for its existence remains.** Yet even the courts which 
concede that for the rule “. . . there are not the same reasons under 
our laws asin England . . .” affirm that they “. . . have no disposition 
to disregard it. . . .”®* The reason is not far to seek. Although in its 
orthodox sphere the rule serves merely to add a touch of uncertainty 
to a narrow sector of real property law, as applied by modern judges it is 
on occasion a useful weapon in the armory of the judicial legislator. 


REMEDIES FOR UNEQUAL PRopEeRTY Tax AssESSMENTS. — Corruption 
in local politics, inefficiency of tax officials, and antiquated assessment 
methods have combined to cause striking inequalities in property taxa- 
tion. The widespread practice of assessing property below its true value 
in order to provide a margin which will minimize the number of com- 
plaints from individual owners and obviate the necessity for readjust- 


ning, 239 N. W. 692 (Iowa 1931). For a discussion of the Iowa cases, see Harper 
and Heckel, supra note 1, at 649; Note (1922) 7 Iowa L. BULL. 251; (1931) 16 
Towa L. Rev. 559. 

Indiana has developed a unique variation in will contest cases. Where the 
testamentary gift is considered to be within the rule, the heir is held to lack an 
interest sufficient to permit him to contest the will. Thompson v. Turner, 173 Ind. 
593, 89 N. E. 314 (1909). Similarly, where all the bequests and devises in a will 
are subject to the doctrine, the will has been held “a nullity, and not subject to 
contest.” Wheeler v. Loesch, 51 Ind. App. 262, 99 N. E. 502 (1912). 

57 8 Gray 86 (Mass. 1857). 

58 Td. at 93. 

59 See Gray, Rute AGAmnst Perpeturties (3d ed. 1915) §§ 41, 205, 283, 304-10. 

60 Cf., e.g., cases cited in note 55, supra. 

61 See Harker and Heckel, supra note 1, at 649 (“an out-of-date dogma”) ; 
4 Rep. Reat Prop. Comm. (1833) 74, 85; TYRRELL, SuccEsTions SENT TO THE 
ComMiIssIONERS APPOINTED TO INQUIRE INTO THE Laws OF REAL PROPERTY (1829) 
76, appendix xix (Q. 54). ; 

62 See Gilpin v. Hollingsworth, 3 Md. 190, 196 (1852): See also United States 
v. Fooshee, 225 Fed. 521, 522 (C. C. A. 8th, 1915) (“ undoubtedly the law”) ; 
In re Estate of Warren, 21: Iowa 940, 949, 234 N. W. 835, 840 (1931) (“ univer- 
sally recognized rule of law ”); Will of Root, 81 Wis. 263, 266, 51 N. W. 435, 436 
(1892) (“ well settled . . . in many, perhaps most, of the United States”). But cf. 
3 THompson, REAL Property (1924) § 2563 (contrary statement, not supported by 
the cases cited). 


1 See Compton, Romance and Reality: The Law and Practice of General 
Property Tax Assessment in Ohio (1931) 9 Tax Mac. 432; Duffus, Chicago Gropes 
in a Financial Maze, N. Y. Times, Feb. 2, 1930, $9, at 1; Fuvan Rep, Car. Tax 
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ment in the event of a falling market creates the fundamental difficulty.” 
The extent of the margin may vary greatly within any one taxing 
district, since statutory * or constitutional* provisions requiring as- 
sessments to be at full value generally preclude the adoption of an official 
standard of underassessment.’ In Chicago, for example, the situation 
in 1928 was extreme: the ratio of assessed to true values ranged from 
seventeen per cent to over one hundred per cent, with an average devia- 
tion of forty per cent. Somewhat similar discrepancies may be found 
in most other communities.’ 

The “equal protection” clause of the Federal Constitution * and 
the requirement of uniform taxation in most state constitutions ° are the 


Comm. (1929) 44-45; 10TH ANN. Rep. Itt. Tax Comm. For 1928 (1930) 55; 
pion More Equal Tax Assessments for Rich and Poor (Dec. 1930) 43 AM. 

137-38. 

2 See Nelson, The Problem of Assessment Administration (1931) 9 Tax Mac. 
173, 174; Rightor, Comparative Tax Rates of 290 Cities, 1931 (1931) 20 Nat. 
Mon. Rev. 703, 707-18; Frnat Rep. Pa. Tax Comm. (1927) 22, 87; Fuvat Rep. 
Cat. Tax Comm. (1929) 149-59; Lutz, THe State Tax Commission (1918) 30, 
168. 
Another factor conducive to undervaluation is the practice in some jurisdic- 
tions of computing each county’s share of the state tax by the proportion of the 
assessed value of its property to the total in the state. The state tax commission, 
however, can usually counteract the resulting competitive undervaluation by 
equalizing assessments among the counties. See Rep. or N. Y. State Tax Commo., 
1931 (1932) 33, 34- 

8 See, e.g., Inn. Rev. Star. (Cahill, 1931) c. 120, 8$3, 4; Mass. Gen. Laws 
(1932) ¢. 59, $38; Minn. Strat. (Mason, 1927) § 1992; N. Y. Tax Law (1909) 
$6; Ore. Cope ANN. (1930) §§ 69-231-32; S. C. Cove (Michie, 1932) §$ 2696; 
FEDERAL AND STATE TAx SYSTEMS (1930). 

4 See, e.g., Ky. Const. § 172; Miss. Const. art. 4, § 112; N. J. Consr. art. 4, 
He par. 12; N. C. Const. art. 5, § 3; Oxia. Const. art. 10, § 8; Va. Const. art. 13, 

169. 

5 The enforcement of these disregarded provisions is considered a necessity for 
efficient and just taxation. See INFORMATION RELATIVE TO ASSESSMENT AND COL- 
LECTION OF TAXES, 1930 (Conn. 1931) 9; Sampson, TAX RACKET AND Tax REFORM 
In CHIcaGo (1930) 223-25. 

6 See Smmpson, op. cit. supra note 5, at 27-40; 10TH ANN. Rep. Itt. Tax. Como. 
FOR 1928 (1930) 163-230. 

7 A study in Pennsylvania revealed that the percentages of true value among 
counties ranged from 29% to 85%, among communities from 16% to 101%, and 
among individuals from 9% to 160%. See Frnat Rep. Pa. Tax Comm. (1927) 87, 
go-116. A similar investigation in California showed a range among counties from 
18% to 62%, and among individuals from 42% to 73%. See Frvar Rep. Cav. Tax 
Comm. (1929) 149-59. A Buffalo survey gave the average rate of deviation from 
uniformity as 20%. See Smmpson, op. cit. supra note 5, at 59-60. For other 
tabulations, see Rep. or N. Y. State Tax CommM., 1930 (1931) 80; Lutz, THe State 
Tax CoMMISSION 154-57. 

8 The equal protection clause has been held to forbid intentional or systematic 
tax discrimination within a class. Sioux City Bridge Co. v. Dakota County, 260 
U.S. 441 (1923), (1924) 28 A. L. R. 979; see Sunday Lake Iron Co. v. Wakefield, 
247 U. S. 350, 352-53 (1918); Powell, Supreme Court Condonations and Con- 
demnations of Discriminatory ‘State Taxation, 1922-1925 (1926) 12 VA. L. REv. 
441; (1930) 14 Minn. L. Rev. 188; (1917) 31 Harv. L. REv. 307. 

Const. art. 9, $1; Int. Const. art. 9, § 1; Mica. Const. art. 10, 
$3; N. J. Const. art. 4, § 7, par. 12; Ore. Const. art. 9, $1; S. C. Const. art. 10, 
$1; Tex. Const. art. 8, § 1. Critics of these provisions point out the heavy share 
of the tax burden which is borne by real estate and suggest that there should be 
distinct classifications for different types of property. See Smvpson, Op. cit. supra. 
Note 5, at 98, 229-36. This is permitted under some state constitutions requiring 
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bases for the taxpayer’s claim to relief from an unequal assessment. 
Usually a petition may be filed with a tax commission authorized to 
raise and lower assessments,’° and, failing proper administrative action, 
an appeal may be had to the courts." Since assessments involve a large 
measure of discretion, both commission and court endeavor to attain 
only a “ rough ”, and not a mathematical, equality.1? Unless total re- 
assessment is necessary, this result may be reached either by reducing 
the valuation put upon the plaintiff’s property, or by raising the lower 
assessments, or by a combination of both. In considering which 
method should be adopted to meet the constitutional requirements, the 
fiscal needs of the community and the procedural practicability of the 
remedy, as applied to the particular case, should be the determinative 
factors. 

Early decisions indicated that a taxpayer whose property was valued 
above the average of the community, but not above its actual worth, 
had no remedy other than to compel the tax board to increase all the 
lower assessments.’* Provisions for full valuation were thought to 
make relief by way of reduction illegal.° This reasoning has been long 
repudiated. Since raising all lower assessments is usually impractica- 
ble,!* the courts have recognized that limiting the plaintiff to this remedy 


only that taxes be uniform upon the same class of subjects. E.g., Ariz. Const. 
art. 9, §1; Mp. Const. Dec. or Ricuts art. 15; Mo. Const. art. 10, §3; MINN. 
Const. art. 9, §1; Pa. Const. art. 9, §1. See 1 Cootey, TAXxATIon (4th ed. 1924) 
§§ 252-53; FEDERAL AND State Tax SysTEMs (1930). 

10 The power is usually vested in local or county boards; less frequently the 
state commissions may also equalize individual assessments. See, e.g., Cat. Pov. 
Cope (Deering, 1931) § 3673; Fra. Comp. Laws (1927) §931; Ix. Rev. Srar. 
(Cahill, 1931) c. 120, §9; Nes. Comp. Stat. (1929) § 77-1702; N. C. Cope Ann. 
(Michie, 1931) § 7971(52); Ou10 Gen. Cope (Page, 1932) § 5597. In some states 
the power of the board is limited by statutes requiring that the aggregate amount 
of the original assessment remain unchanged after equalization. See, e.g., ILL. REv. 
Stat. (Cahill, 1931) c. 120, § 102; Mrnn. Strat. 1927) § 2049 (aggregate 
must not be lowered); N. Y. Tax Law (1909) §50; N. D. Comp. Laws ANN. 
(1913) § 2141 (no reduction of more than 1%). 

11 The scope of this Note is limited to considering the type of relief to which 
an admittedly aggrieved taxpayer is entitled. That there has been such arbitrary 
or intentional discrimination as to constitute a cause of action under the Con- 
stitution or under state law will be assumed. Cf. 1 CooLtey, TAXATION §§ 247, 260; 
Field, The Recovery of Illegal and Unconstitutional Taxes (1932) 45 Harv. L. Rev. 
sor; Stason, Judicial Review of Tax Errors—Effect of Failure to Resort to 
Administrative Remedies (1930) 28 Micn. L. REv. 637; (1928) 38 Yate L. J. 122. 

12 Cf, Mineral Ry. & Mining Co. v. Northumberland County Comm’rs, 229 
Pa. 436, 78 Atl. 991 (1911); see 1 Coorey, TAxaTION § 295; Note (1902) 16 
Harv. L. REv. 136. 

18 Louisville Ry. v. Commonwealth, ros Ky. 710, 49 S. W. 486 (1899) ; ; State 
v. Segoine, 53 N. J. L. 339, 21 Atl. 852 (1891); Carroll v. Alsup, 107 Tenn. 257, 
64 S. W. 193 (1901); see Lowell v. County Comm’rs of Middlesex, 152 Mass. 
372, 375, 25 N. E. 469, 470 (1890). A recent English case has reached this decision. 
Ladies Hosiery & Underwear, Ltd. v. West Middlesex Assessment Comm., [1932] 
2 K. B. 679. 

14 See notes 3, 4, supra. 

15 See Louisville Ry. v. Commonwealth, 1o5 Ky. 710, 718-19, 49 S. W. 486, 
488 (1899); State ex rel. Central R. R. of N. J. v. State Board of Assessors, 
48 N. J. L. 1, 7-8, 2 Atl. 789, 793 (1886). 

16 Most states require actual notice to be given each property owner whose 

ment is to be raised. See, e.g., Fra. Comp. Laws (1927) § 931; Inn. Start. 
(Burns, 1926) § 14204; Iowa Cope (1931) § 6943-c27; Onto Gen. Cope (Page, 
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is virtually to deny him his constitutional right to be free from unequal 
taxation.1’ The full valuation requirement has been regarded as merely 
a means for achieving uniformity, and therefore no bar to reduction 
when that is the only method by which uniformity may be attained."* 
However, if the property of only a few taxpayers has been undervalued, 
the plaintiff can generally *® obtain relief by compelling the commission 
to raise these low assessments.”° In this situation, confining the taxpayer 
to such a remedy would not seem to infringe any constitutional guaran- 
tee,? and would protect the revenue of the district without unduly in- 
creasing the general level of taxation. 
At the opposite extreme from the cases permitting no reduction are 
those declaring the entire assessment void.?* Such decisions compel 
expensive revaluations of all property and delay the collection of 
taxes. The reassessment required in Chicago cost the city over $2,000,- 


1932) § 5599. But where the assessments of a large class of property owners were 
raised uniformly, a statute establishing a definite time for the commission’s meeting 
was held to be sufficient notice within the Fourteenth Amendment. Bi-Metallic 
Inv. Co. v. State Board of Equalization, 239 U. S. 441 (1915). In addition, the 
statutory period for filing a claim is often short. See, e.g., Cat. Por. Cope (Deer- 
ing, 1931) §§ 3628, 3672, 3692; Conn. Gen. Stat. (1930) $§ 1126, 1193; Ix. REv. 
Stat. (Cahill, 1931) c. 120, §§ 81, 91, 102; Ore. Cope ANN. (1930) § 69-305. 

17 See Sioux City Bridge Co. v. Dakota County, 260 U.S. 441, 446 (1923), 
(1924) 28 A. L. R. 979, 983; Mayor & Aldermen of Jersey City v. Central R. R. 
of N. J., 212 Fed. 76, 81 (C. C. A. 3d, 1914); Brotherhood Co-op. Nat. Bank v. 
Hurlburt, 26 F.(2d) 957, 960 (D. Ore. 1928). 

18 See Taylor v. Louisville & N. R. R., 88 Fed. 350, 365 (C. C. A. 6th, 1898) ; 
Washington County v. First Nat. Bank of Weiser, 35 Idaho 438, 444, 206 Pac. 
1054, 1056 (1922); Barz v. Board of Equalization of Klemme, 133 Iowa 563, 565, 
rz N. W. 41, 42 (1907). 

19 The difficulty of lodging a complaint within the statutory period may-some- 
times make this relief ineffective. See note 16, supra. 

20 Mandamus may be employed to require a tax board to raise particular 
undervalued assessments. Board of Equalization v. People ex rel. Goggin, 191 IIl. 
528, 61 N. E. 339 (1901) ; State, Realtor v. State Board of Equalization, 56 Mont. 
413, 185 Pac. 708 (1919). It may also be used to compel the assessors to value 
property at its full worth. Connecticut v. Erickson, 104 Conn. 542, 133 Atl. 683 
(1926) ; Foote v. Branford, 109 Conn. 358, 146 Atl. 723 (1929) ; Elam v. Salisbury, 
180 Ky. 142, 202 S. W. 56 (1918). The modern tendency is to require a tax- 
payer to seek administrative relief before having recourse to the courts. McDougal 
v. Mudge, 233 Fed. 235 (C. C. A. 8th, 1916); cf. Brinkerhoff-Faris Trust & Sav. 
Co. v. Hill, 281 U. S. 673 (1930); see Stason, supra note 11, at 637. 

21 In Iowa-Des Moines Nat. Bank v. Bennett, 284 U. S. 239 (1931), the 
plaintiff was taxed at a higher rate than competing moneyed capital in the district. 
In reversing a decision which denied the complainant any relief, Mr. Justice Bran- 
deis said, “. . . a taxpayer who has been subjected to discriminatory taxation 
through the favoring of others in violation of federal law, cannot be required him- 
self to assume the burden of seeking an increase of the taxes which the others 
should have paid.” 284 U.S. at 247. If this language is interpreted literally, it 
would seem to be unconstitutional to deny the plaintiff a reduction as well where it 
is, as where it is not, administratively practicable for him to compel an increase in 
the other taxes. Such a result would be unfortunate. If equality may actually be 
attained by raising the low taxes, as well as by lowering the high, limiting the 
plaintiff to but one of these remedies would not work undue hardship on him. 

22 Peninsular Power Co. v. Wisconsin Tax Comm., 195 Wis. 231, 218 N. W. 371 
(1928); Auditor Gen. v. Hughitt, 132 Mich. 311, 93 N. W. 621 (1903); Harjim, 
Inc. v. ‘Owens, 52 F.(2d) 530 (D. Fla. 1931); Roberts v. American Nat. Bank of 
Pensacola, 94 Fla. 427, 115 So. 261 (1927) (intentional fraudulent omission held 
to void entire assessment). 
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000, suspended its most important source of revenue for a year and a 
half, and forced it to rely even more than previously upon expensive tax 
anticipation warrants.** If tax litigation extends over a long period 
during which local values fluctuate considerably, such a procedure 
presents additional administrative difficulties.** The tendency in some 
jurisdictions to order a reassessment as a remedy for all cases of in- 
equality *° shows an unfortunate disregard of these considerations. Re- 
sort to such a drastic measure should be limited to situations where the 
assessment roll is so disorganized that there is no general level of uni- 
formity to which an overburdened taxpayer can be reduced.”¢ 

The difficulties involved either in raising the low taxes or carrying 
out a total revaluation usually make reduction of the plaintiff’s assess- 
ment a more desirable remedy. The problem, then, is essentially one 
of determining the standard of adjustment. Where, as in the usual case, 
most of the taxable property is assessed at nearly the same percentage 
of its true value, and the taxpayers discriminated against are few in 
number, equality is best secured by reducing the complainant’s assess- 
ment to the prevailing percentage.?’ If a slightly varying ratio of 
assessment, rather than an approximately constant standard, is applied 
to the other property, the measure of the plaintiff’s reduction is usually 
computed by the difference between his assessment and the average of 
the district.2* Any deficit resulting may be subsequently distributed 


23 See Smmpson, op. cit. supra note 5, at 4, 155-58, 182-88; Duffus, supra note 
1, at 1; cf. Note (1932) 45 Harv. L. Rev. 704. The direct cost of the reassessment, 
however, was computed to be only 18/100 of 1% of the value of the property bene- 
fitted by it. Smpson, op. cit. supra note 5, at 168-69. 

24 In Harjim, Inc. v. Owens, 52 F.(2d) 530 (D. Fla. 1931), the plaintiff, 
alleging a fraudulent valuation, sought to enjoin the sale of his land for taxes 
four years in arrears. The court granted an injunction as to taxes for 1929 and 
1930 but denied relief as to those due from 1927 and 1928, since severe hurricanes 
and the end of the Florida land boom rendered reassessment impossible. To ob- 
viate such difficulties, statutes in a few states give precedence to tax actions in 
the courts. E.g., Conn. Gen. Stat, (1930) § 1124; Me. Rev. Star. (1930) c. 13, 
§ 79; Tenn. Cope (1932) § 1490. 

25 This is especially noticeable in Wisconsin where a statute allows the court, 
at its discretion, to order a reassessment directly. Was. Stat. (1931) § 75.54; 
Peninsular Power Co. v. Wisconsin Tax Comm., 195 Wis. 231, 218 N. W. 371 
(1928) ; Goff v. Board of Supervisors of Outagamie County, 43 Wis. 55 (1877). 
But cf. Hixon v. Town of Eagle River, 91 Wis. 649, 65 N. W. 366 (1895). Com- 
pare Roberts v. American Nat. Bank of Pensacola, 94 Fla. 427, 115 So. 261 
(1927); Henry v. Chester, 15 Vt. 460 (1843) ; see Tampa v. Kaunitz, 39 Fla. 683, 
23 So. 416 (1897). 

26 See rorH ANN. Rep. or Itt. Tax Comm. For 1928 (1930) 100-111; 4 
Coorrey, TAXATION § 1668. This was the reason for calling the entire tax void in 
Auditor Gen. v. Prescott, 94 Mich. 190, 53 N. W. 1058 (1892). 

27 This is the usual solution. Greene v. Louisville & Interurban Ry., 244 U. S. 
499 (1917); Sioux City Bridge Co. v. Dakota County, 260 U. S. 441 (1923); 
Mobile & O. R. R. v. Schnipper, 31 F.(2d) 587 (D. Ill. 1920); Arlington Mills. v. 
Salem, 83 N. H. 148, 140 Atl. 163 (1927); Chicago, R. I. & P. R. R. v. State, 111 
Neb. 362, 197 N. W. 114 (1923) ; Spokane & Eastern Trust Co. v. Spokane County, 
70 Wash. 48, 126 Pac. 54 (1912); Harleigh Realty Co.’s Case, 299 Pa. 385, 149 
Atl. 653 (1930). 

28 People ex rel. Allen v. Badgley, 138 N. Y. 314, 33 N. E. 1076 (1893); 
Mineral Ry. & Mining Co. v. Northumberland County Comm’rs, 229 Pa. 436, 
78 Atl. 991 (1911). 
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equally. Such “ rough ” equality, compelling the taxpayer to bear only 
his fair share of the burden, is generally considered sufficient.”® 

A more troublesome problem arises when large amounts of property 
are valued at greatly different levels. If the several groups are defi- 
nitely ascertainable and the plaintiff complains before the assessment 
roll is closed, it may be possible to compel the commission to equalize 
by reducing the high and raising the low taxes.*° As a general rule, how- 
ever, limitations of time and the difficulty of giving notice to the other 
taxpayers will make such relief ineffective.** To reduce to the average 
rate of valuation in this situation, as some courts have done,** would not 
seem to satisfy the constitutional requirements. When there is a sub- 
stantial group of overassessed property owners, the difference between 
the plaintiff's valuation and the average of the district is an active 
variable, increasing with every reduction. Computation of the plain- 
tiff’s fair share of the common burden may be made substantially inac- 
curate by subsequent rebates given to other taxpayers. This does not 
appear to be even “rough” equality.** Therefore, in the absence of 
statutory aid, actual uniformity would seem attainable only by reducing 
the higher valuations to the lowest rate,** which may often result in a 
serious deficit to the community. To avoid this, several states have 
enacted laws providing for taxation of previously underassessed prop- 
erty in subsequent years.*® This procedure makes for equality over a 
period without any budgetary disturbance. 


29 See Birch v. Orange, 88 Cal. App. 82, 85-86, 262 Pac. 788, 789 (1927); 
People ex rel. Warren v. Carter, 109 N. Y. 576, 580-81, 17 N. E. 222, 224 (1888); 
3 Cootey, TAXATION § 1143; note 12, supra. 

80 See McDougal v. Mudge, 233 Fed. 235, 237 (C. C. A. 8th, 1916). 

81 See note 16, supra. 

82 Towa Cent. Ry. v. Board of Review of Elliot Township, 176 Iowa 131, 157 
es td 731 (1916); Amoskeag Mfg. Co. v. Manchester, 70 N. H. 200, 46 Atl. 470 

1899). 

88 The Michigan courts have adopted a unique solution of the problems of 
inequality raised when a substantial amount of property is valued at a higher 
rate than another substantial amount. Those discriminated against are reduced 
to their proportionate share of what should have been, rather than of what actually 
is the common burden. Fletcher Paper Co. v. Alpena, 160 Mich. 462, 125 N. W. 
405 (1910) ; see Corby v. Detroit, 180 Mich. 208, 218, 146 N. W. 670, 673 (1914). 
Although this figure is, of course, a constant, the plaintiff is made to bear a greater 
burden than the average of the community. While the difference is usually small, 
it may become significant when the plaintiff owns a large share of the taxable 
property in the district. Cf. Arlington Mills v. Salem, 83 N. H. 148, 140 Atl. 163 
(1927). If there is a statutory provision for taxing previously underassessed prop- 
erty, however, the Michigan formula would provide real equality with a minimum 
of loss to the taxing district. See note 35, infra. 

84 Washington Water Power Co. v. Kootenai County, 270 Fed. 369 (C. C. A. 
gth, 1921) ; cf. Cumberland Coal Co. v. Board of Revision of Tax Assessments in 
Greene County, Pa., 284 U. S. 23 (1931), rev’g Greene County Coal Tax Appeals, 
302 Pa. 179, 152 Atl. 755 (1930). 

85 E.g., Minn. Stat. (Mason, 1927) $2044; N. D. Comp. Laws Ann. (Supp. 
1925) § 2304 ar; Onto GEN. Cope (Page, 1932) § 5604; Mass. Gen. Laws (1932) 
c. 59, 88 75, 76; NeB. Comp. Stat. (1929) § 77-304; VA. Cope ANN. (Michie, 1930) 

ax Code § 419. Other statutes provide merely for the assessment of previously 
omitted property. E.g., Mo. Srat. ANN. (1932) $9789; Tex. Stat. (Vernon, 
1928) § 7207; TENN. Cope (1932) § 1486; Ore. Cope ANN. (1930) §$ 69-717. 
Mandamus will lie to compel the back-taxing of underassessed property under 
these statutes. Elam v. Salisbury, 180 Ky. 142, 202 S. W. 56 (1918). Both types 
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No method suggested, however, serves to do more than alleviate un- 
equal assessments. Separation of tax administration from local politics 
and statutory provisions for scientific assessment,** are essential to any 
plan to eliminate them entirely. 


THE SUPREME CoURT AND ADMINISTRATIVE PRACTICES OF THE IN- 
TERSTATE CoMMERCE CoMMISSION. — The Supreme Court from its earli- 
est days has regarded as a legitimate aid in interpreting a statute the 
construction which the department charged with its execution has put 
upon it. To render the application of such interpretation permissible 
two elements have been considered essential: the executive practice 
must have been uniform,” and the statute must be, in the opinion of the 
Court, ambiguous.* Additional factors — such as legislative reénact- 
ment after continuous practical construction by the executive,‘ or large 


of statutes have been held constitutional. White River Lumber Co. v. Arkansas 
ex rp snemente, 279 U. S. 692 (1929); Weyerhauser v. Minnesota, 176 U. S. 
550 (1900). ; 

36 Centralized control of assessment and the employment of scientific methods 
by tax officials are two fundamental necessities. See Smupson, op. cit. supra note 5, 
at 197-263; Lutz, THe State Tax CoMMISSION 173-74, 627-38; REP. oF OrE. Prop. 
Tax ReEvier Comm: (1929) 8; Frnat Rep. Car. Tax Comm. (1929) 44-61; Fep- 
ERAL AND STATE TAx SySTEMS (1930). Statutory provisions requiring the use 
of sales data from the recording office in determining the value of property are a 
step in this direction. Z.g., Ky. Stat. (Carroll, 1930) § 4114i-14; TENN. CopE 
(1932) § 1431; see 10TH ANN. Rep. or Itt. Tax Comm. For 1928 (1930) 117-80, 
188-92. 

1 See Note (1927) 40 Harv. L. Rev. 469; Albertsworth, Judicial Review of 
Administrative Action (1921) 35 Harv. L. Rev. 127; Note (1908) 10 Ann. Cas. 
51. The earliest case seems to have been Stuart v. Laird, 1 Cranch 299 (U. S. 
1803). In United States v. Midwest Oil Co., 236 U. S. 459, 472 (1915), Mr. Justice 
Lamar thus explained the reason for the rule: “It may be argued that while these 
facts and rulings prove a usage they do not establish its validity. But government 
is a practical affair intended for practical men. Both officers, law-makers and 
citizens naturally adjust themselves to any long continued action of the executive 
department —on the presumption that unauthorized acts would not have been 
allowed to be so often repeated as to crystallize into a regular practice. That 
presumption is not reasoning in a circle but the basis of a wise and quieting rule 
that in determining the meaning of a statute or the existence of a power, weight 
shall be given to the usage itself —even when the validity of the practice is the 
subject of investigation.” See United States v. Jackson, 280 U. S. 183, 193 (1930). 
A similar principle, with greater insistence upon the length of time during which 
the construction has been given, is followed in England. See Dunbar Magistrates 
v. Roxburghe, 3 Cl. & Fin. 335, 360 (1835); Rex v. Casement, [1917] 1 K. B. 

» 138. 
a 2 See United States v. Healey, 160 U. S. 136, 141 (1895) ; Iselin v. United States, 
270 U. S. 245, 251 (1926); Piedmont & Northern Ry. v. Interstate Commerce 
Comm., 286 U. S. 299, 312 (1932); Norwegian Nitrogen Products Co. v. United 
States, 53 Sup. Ct. 350, 357 (1933). : 

8 See Swift Co. v. United States, 105 U. S. 691, 695 (1881); United States v. 
Missouri Pac. R. R., 278 U. S. 269, 280 (1929) ; Louisville & Nashville R. R. v. 
United States, 282 U. S. 740, 759 (1931); New York Cent. Securities Corp. 
v. United States, 287 U. S. 12, 24 (1932). 

4 See New York, N. H. & H. R. R. v. Interstate Commerce Comm., 200 U. S. 
361, 401 (1906); McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 492 (1931) ; 
Norwegian Nitrogen Products Co. v. United States, 53 Sup. Ct. 350, 357 (1933). 
After long-continued administrative construction, reénactment by Congress, without 
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expenditures and settling of rights as a result of such a construction — ® 
frequently give something more than persuasive effect to the executive 
practice. Particularly has the administrative attitude been relied upon 
in considering the interpretations placed by the Interstate Commerce 
Commission upon the congressional enactments regulating the railroads 
of the nation.® 

From a historical point of view, there has been a marked change in the 
Court’s regard for the force of the Commission’s practices. Among 
the important decisions dealing with the Interstate Commerce Act were 
the series rendered in 1896 and 1897, which interpreted the long and 
short haul clause, and denied the power of the Commission to fix reason- 
able rates. Consistently since its establishment in 1887 the Commission 
had assumed that it had the power to establish reasonable tariffs.’ Never- 
theless, in the Social Circle case * and in the Maximum Freight Rate 
case ° the Court had little hesitancy in upsetting the construction placed 
upon the Act by the Commission.’® Similar’treatment was given to the 
Commissioners’ interpretation of the long and short haul clause.** And 
in 1897, in the Trans-Missouri Freight Ass’n case,'* the majority of the 
Justices were unwilling to join the minority in stressing the effect of a 
series of rulings by the Commission. 


change, has been thought to give binding, rather than merely persuasive effect to 
pe administrative ruling. See United States v. Cerecedo Hermanos y Compaiiia, 

o9 U.S. 337, 339 (1908). But cf. Note (1927) 40 Harv. L. Rev. 469, 471. 

“2 “On the faith of a construction thus adopted, rights of property grow up 
which ought not to be ruthlessly swept aside, unless sofne great public measure, 
benefit or right is involved, or unless the construction itself is manifestly incorrect.” 
Mr. Justice Lamar, in Pennoyer v. McConnaughy, 140 U. S. 1, 23 (1891). See 
United States v. Burlington & Mo. River R. R., 98 U. S. 334, 341 (1878); United 
States v. Chicago, North Shore & M. R. R., 53 Sup. Ct. 245, 248 (1933). 

6 24 StaT. 379 (1887), 34 STAT. 584 eh 36 Stat. 539 (1910), 37 STAT. 7or 
(1913), 4t Stat. 456 (1920), 49 U. S. C. §§$ 1-156 (1926). 

7 See 1 SHARFMAN, THE INTERSTATE ComMERCE CoMMISSION (1931) 25-35. 

8 Cincinnati, N. O. & Tex. Pac. Ry. v. Interstate Commerce Comm., 162 U. 
184 (1896). 

e —— Commerce Comm. v. Cincinnati, N. O. & Tex. Pac. Ry., 167 U. S. 
479 (1897). 

10 In the Maximum Freight Rate case, Mr. Justice Brewer remarked: “ Still 
again, it is urged that the Commission has decided that it possesses this power and 
has acted upon such decision, and an appeal is made to the rule of contemporaneous 
construction. But it would be strange if an administrative body could by any mere 
process create for itself a power which Congress had not given to it.” 167 U. S. 
at 510. Mr. Justice Harlan dissented. The brief for the Commission reveals how 
mildly the importance of administrative practice was urged. “It is not intended 
here, however, to argue that a construction by the Interstate Commerce Commis- 
sion has the same effect as a departmental construction.” See Brief for the Com- 
mission 11-12. 

11 Interstate Commerce Comm. v. Alabama Midland Ry., 168 U. S. 144 (1897). 
The attention of the Court was distinctly called to the importance of the 
trative practice. See Brief for the Commission 105, 107. 

12 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897). The 
case held that railroad pooling agreements were prohibited by the Sherman Act. 
See 26 Strat. 209 (1890), 15 U. S. C. §§ 1-7 (1926). Mr. Justice White, with 
whom three Justices concurred in dissent, stressed the argument that a general 
statute does not as a rule repeal a special statute, and that the special statute (the 
Interstate Commerce Act), as construed by the Commission, allowed such com- 
binations as the one in issue. See 166 U.S. at 369. 
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But with the expanding jurisdiction of the Interstate Commerce Com- 
mission, and with the enactment of procedural changes adding to the 
authority and finality of its decisions,’* the significance of the Commis- 
sion’s practical construction of the Act received increased recognition in 
majority opinions.1* Assertions that administrative practice is en- 
titled to “ great weight ” appear frequently in the decisions.*® Yet it is 
disappointingly difficult to determine what weight the administrative 
determinations have had in the outcome of the cases. Vigorous ac- 
knowledgments of the value of administrative practice, uttered purely 
obiter, do not afford an accurate measure; ‘* nor are refusals to give 
weight to the Commission’s rulings, when those rulings are clearly out 
of line with established legal principles, of real significance.1* Thus the 
decisions prior to the present term of the Court reveal little more than a 


18 Three major amendments to the Interstate Commerce Act in the opening 
years of the twentieth century were instrumental in increasing the power and 
prestige of the Interstate Commerce Commission. The Elkins Act, 32 Strat. 847 
(1903) ; The Hepburn Act, 34 Srat. 584 (1906); The Mann-Elkins Act, 36 Star. 
539 (1910) ; ; see I SHARFMAN, Tue InTERsTaATE COMMERCE COMMISSION 35-70. 
It is possible that the early reluctance of the Court to give effect to practical con- 
structions by the Commission is attributable to the practice of the railroads before 
the passage of these amendments of withholding important evidence from the 
Commission, in order to present it for the first time in the circuit court. See 
Cincinnati, N. O. & Tex. Pac. Ry. v. Interstate Commerce Comm., 162 U. S. 184, 
196 (1896); 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 23-25. 

14 See, e.g., New York, N. H. & H.R. R. v. Interstate Commerce Comm., 200 
U. S. 361, 401 (1905) ; Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, 
442 (1907); Boston & Me. R. R. v. Hooker, 233 U.S. 97, 117 (1914) ; Pennell v. 
Philadelphia & Reading Ry., 231 U. S. 675 (1914); New York Cent. Securities 
Corp. v. United States, 287 U.S. 12, 24 (1932). 

Omaha & Council Bluffs Ry. v. Interstate Commerce Comm., 230 U. S. 324 
(1913), and United States v. Hubbard, 266 U. S. 474 (1925), suggest that with 
the passage of time and the consequent ‘accumulation of administrative rulings the 
Court tends to become more receptive to the influence of the Commission’s deci- 
sions. In the former case four decisions of the Commission and the recording of 
between three and four thousand electric railway tariffs were not enough to sway 
the Court to a holding that an electric street railway came within the general terms 
of §1 of the Interstate Commerce Act. See 24 Strat. 379 (1887). But twelve 
years later in the Hubbard case the Court emphatically followed the continued 

ractice of the Commission of treating interurban electric lines as within the same 

age of $1. See 266 U.S. at 477. 

15 See, e.g., Boston & Me. R. R. v. Hooker, 233 U.S. 97, 117 (1914) ; Louisville 
& Nashville R. R. v. United States, 282 U. S. 740, 757 (1931). 

- 16 The language of Mr. Justice White in New York, N. H. & H.R. R. v. Inter- 
state Commerce Comm., 200 U. S. 361, 401 (1906), is illustrative: “ . . we concede 
that the interpretation given by the Commission . . . is now binding, and as 
restricted to the precise conditions which were passed on in the cases referred to, 
must be applied to all strictly identical cases in the future. ... We make this 
concession, because we think we are constrained to do so, in consequence of the 
familiar rule that a construction made by the body charged with the enforcement 
of a statute, which construction has long obtained in practical execution, and has 
been impliedly sanctioned by the reénactment of the statute without alteration in 
the particulars construed, when not plainly erroneous, must be treated as read into 
the statute. . . . The concessions thus made, however, are wholly irrelevant to the 
case before us.” 

17 Chicago, M. & St. P. Ry. v. McCaull-Dinsmore Co., 253 U. S. 97 (1920), is a 
case in point. Here the Commission had consistently been applying a measure of 
— to losses of goods in shipment which was directly opposed to the common- 
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generalization that the Supreme Court has given cumulative weight to 
administrative practice, when, by the exercise of an independent judg- 
ment, it agreed with the Commission.** 

Occasionally, a long continued administrative construction has been . 
invoked to upset a later ruling of the Commission inconsistent with its 
previous practice.'® United States v. Chicago, North Shore & M.R. R.*® 
is a striking example, although the Court, unfortunately, deals with the 
case without express attention to the peculiar purpose for which the 
administrative practice was used. The utilization of the Commission’s 
prior rulings as a check upon its reaching, after fuller consideration, a 
result different from its earlier one, would seem to require a justification 
other than that employed by the Court for giving weight to established 
administrative construction in support of a present ruling of the Com- 
mission.”* This distinction had been clearly recognized in the Shreve- 
port case, nineteen years before; the Court there refused to upset a well 
considered decision of the Commission because of earlier inconsistent 
rulings.?” 

Interstate Commerce Comm. v. New York, New Haven & H.R. R. 
heralds a fresh approach. In contrast to its attitude in earlier cases, 
the Supreme Court rested its decision squarely upon the “ sanction 


18 For instance, in Davis v. Manry, 266 U. S. 401, 404 (1925), Mr. Justice 
McKenna states: “ The omission to require a grab iron is a practical construction 
by the Commission. ... While the view of the Commission is not conclusive 
with us, it is properly ‘persuasive. We agree with it.” Similarly, in Texas Pac. Ry. 
v. Abilene Cotton Oil Co., 204 U. S. 426, 442 (1907), Mr. Justice White says: “ And 
the conclusion to which we are thus constrained by an original consideration of the | 
text of the statute finds direct support . . . in the construction which the Act has 
apparently received from the beginning in practical execution. . . .” Cf. Piedmont 
& Northern Ry. v. Interstate Commerce Comm., 286 U.S. 299, 312 (1932). 

19 Cf., e.g., United States v. Alabama Great Southern R. R., 142 U. S. 615 
(1892) ; Hewitt v. Schultz, 180 U. S. 139 (1901). 

20 53 Sup. Ct. 245 (1933). The Commission sought to enjoin the defendant 
electric railroad from issuing securities without its authorization. See 41 Stat. 
494 (1920), 49 U. S. C. § 20a (1926). The defendant’s contention that prior 
informal rulings of the Commission that it was an interurban electric railway not 
operated as a part of a general steam railroad system of transportation barred the 
suit was sustained by the Supreme Court. Compare the Court’s disposal of the 
administrative construction of § 1, par. 22 of the Act, using language identical with 
§ 20a, in Piedmont & Northern Ry. v. Interstate Commerce Comm., 286 U. S. 299, 
312 (1932). Cf. 4r Stat. 478 (1920), 49 U. S. C. $1, par. 22 (1926). 

Apparently the prior rulings of the Commission in the North Shore case had 
been merely informal opinions. The Court did not consider the possibility that 
this might render them less persuasive. United States v. Erie R. R., 236 U.S. 250, 
270 (1915), had indicated that “ mere verbal construction ” was deserving of much 
less attention than formal decisions. This has also been the attitude of the Commis- 
yo Proposed Construction of Lines by Piedmont & No. Ry., 138 I. C. C. 363 

1928). 

21 If administrative practice is to be regarded because, as the Court has fre- 
quently implied, the construction given is that of experts in the field, it would 
seem that a change in the Commission’s ruling should be accorded equal weight. 
Cf. Note (1927) 40 Harv. L. Rev. 469, 470. Or at least, all the rulings might be 
disregarded upon the theory that they could no longer be considered uniform. 
Compare note 2, supra. It is significant in the North Shore case that, aside from 
the authority of cases utilizing administrative practice to support the ruling in 
question, the only reason advanced for the use of administrative practice was the 
reliance by the railroad upon the prior rulings. See 53 Sup. Ct. at 248; compare 
note 5, supra. 

?2 Houston, East & West Tex. R, R. v. United States, 234 U. S. 342, 359 (1914), 
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of validity which is born of long administrative practice”.?* In the 
Valuation Act of 1913,? Congress imposed upon the Interstate Com- 
merce Commission the enormous task of valuing the railroads of the 
country.”> In 1918 the first report under this Act was completed. De- 
spite the apparent command of § 19a that a specific value be given to 
each piece of property which a road used,”* the Commissioners had, in 
their valuation of the Texas Midland Railroad, failed to value separately 
certain tracks which the Texas Midland shared with other carriers.”’ 
The Commission did not admit that the statute required a specific find- 
ing of the value of the property used,”* but, on essentially practical 
grounds,”® construed the Act to allow the methods adopted. During the 
interval between the valuation of the Texas Midland and that of the New 
Haven, the Commission valued 947 railroads, covering 181,978 miles 
of road.*° It uniformly used the same method of valuation, a basis which 
it regarded as rational and fair, and permissible under § 19a.*t Only 


23 287 U.S. 178, 190 (1932). 

24 37 Stat. 701 (1913), 42 STAT. 624 (1922), 49 U.S. C. § 19a (1926). 

25 See 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 117-37; Hen- 
derson, Railway Valuation and thé Courts (1920) 33 Harv. L. Rev. 902. At least 
two of the leading cases on valuation are important in showing the substantive 
background of the New Haven case. Cf. Smyth v. Ames, 169 U. S. 466 (1898) ; 
St. Louis & O’Fallon Ry. v. United States, 279 U. S. 461 (1929); see 2 SHARFMAN, 
Tue INTERSTATE COMMERCE COMMISSION 446-50. 

26 The portion of § 19a of the Valuation Act involved in the New Haven case 
required: “ (a) That the commission shall, as hereinafter provided . . . ascertain, 
and report the value of all the property owned or used by every common carrier. 
"Gs fit] shall make an inventory which shall list the property . . . in detail, 
and show the value thereof as hereinafter provided. . . 2’ Subsection (b) then 
directs how the Commission shall report the values. The Commission is to “ ascer- 
' tain and report in detail as to each piece of property, other than land, owned or 
used by said common carrier for its purposes as a common carrier, the original 
cost to date, the cost of reproduction new, the cost of reproduction less deprecia- 
tion. ... The commission shall in like manner ascertain and report separately 
other values, and elements of value. . . .” (Italics inserted.) 

27 The Texas Midland R. R., 75 I. C. C. 1 (1918). 

28 Contrast the outright refusal of the Commission in other parts of its valua- 
tion of the Texas Midland to follow the requirements of the Valuation Act. Under 
its original form § 19a included a requirement that the Commission report the 
reproduction cost of lands owned or used by the railroads. 37 Srat. 7or (1913). 
In the Texas Midland proceedings, the Commission had refused to make this valua- 
tion, though it acknowledged that the statute did require it. See 75 I. C. C. at 
52-65. The same refusal occurred in the valuation of the Kansas City Southern. 
See The Kansas City Southern Ry., 75 I. C. C. 223, 258-62 (1919). The Kansas 
City road sought by mandamus to compel the Commission to value the lands 
specifically. The Supreme Court unanimously held that the Commission must 
make this finding, in view of the definite congressional command in § 19a. Kansas 
City Southern Ry. v. Interstate Commerce Comm., 252 U. S. 178 (1920), Note 
(1920) 15 Inv. L. Rev. 284. The decision led to the amendment of 1922, which 
removed the requirement that the Commission report the reproduction cost of 
lands. 42 Stat. 624 (1922), 49 U. S. C. § 19a (1926); see note 26, supra. 

29 “To attempt to ascertain the cost figures of property of this kind would 
entail the expenditure of a large amount of time and money entirely out of propor- 
tion to the benefits to be derived from the results which would be obtained. . . . 
It follows that our practice . . . is reasonable, and the results obtained thereunder 
are not in conflict with a correct interpretation of the act.” 75 I. C. C. at 21, 22. 

80 See Forty-Firrh ANNUAL REPORT OF THE INTERSTATE COMMERCE Com- 
MISSION (1931) 68. 

81 See, e.g., The Kansas City Southern Ry., 75 I. C. C. 223, 258 (1919) ; The 
New York, N. H. & H.R. R., 30 I. C. C. Val. Rep. 1, 31-37 (1929). 
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once before, and then unsuccessfully, had this method been challenged 
in the courts.*? In the New Haven case, however, the Court of Appeals 
of the District of Columbia issued a writ of mandamus to the Commis- 
sion ** on the grounds that § 19a imposed a clearly ministerial duty to 
value specifically the terminals and tracks used by the New Haven road, 
and that the decision of the Supreme Court in Kansas City Southern Ry. 
v. Interstate Commerce Comm.** was controlling. The Supreme Court, 
with Justices Van Devanter, McReynolds, and Sutherland dissenting, 
and with the Chief Justice and Mr. Justice Butler taking no part in the 
case, reversed this judgment. Mr. Justice Cardozo’s statement that 
“ one cannot rise from a study of the statute in the setting of its history 
and of the administrative practice under it, and hold at the end an 
assured belief that the Commission has been commanded by the Con- 
gress to do the act omitted. . . .” is indicative of the changed approach 
of the Court.*® 

If the case be confined to its precise holding, the use of administrative 
practice is not new, since in a mandamus proceeding it is legitimate to 
recognize a practical construction which reveals an uncertainty in the 
congressional command.** But the broad language of the opinion indi- 
cates that the Court, in collateral proceedings raising issues similar to 
those involved in this mandamus action, may put greater confidence in 
the correctness of the Commission’s action. The entire opinion of Mr. 
Justice Cardozo, punctuated as it is with acknowledgments of the guid- 
ing force of administrative practice, discloses a sensitiveness to the pre- 
sumptive wisdom of the Commission’s methods which is clearly more 
than lip service to a general rule.*” 


82 United States ex rel. Kansas City Southern Ry. v. Interstate Commerce 
,Comm., 6 F.(2d) 692 (App. D. C. 1925), certiorari denied, 269 U. S. 570 (1925). 

38 New York, N. H. & H. R. R. v. Interstate Commerce Comm., 55 F.(2d) 
1028 (App. D. C. 1932). 

84 252 U.S. 178 (1920) ; see note 28, supra. 

85 287 U. S. at 203. 

86 Cf. United States ex rel. Skinner & Eddy Corp. v. McCarl, 275 U.S. 1 (1927). 
Since mandamus only lies when a duty is clear and unambiguous, the existence 
of an administrative practice in accordance with one interpretation may be useful 
in showing that the statutory interpretation urged by the relator is not the only 
reasonable one. 

87 The chief distinction between the Kansas City Southern and the New Haven 
decisions seems to lie in this factor of administrative practice. Compare notes 26 
and 28, supra. In the former case the method of the Commission was challenged 
one year after the first final valuation was completed. In the latter the Commis- 
sion had, as already pointed out, valued nearly a thousand railroads since the 
Texas Midland. This distinction is tertainly more noticeable than any difference 
in the vigor of the congressional commands. The fact that the Court of Appeals 
of the District of Columbia and three Justices of the oo Court thought the 
Kansas City Southern case controlling lends strength to this suggestion. 
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Otp AcE Securiry —A ProsLeM oF MopERN INDUSTRIALISM. — 
When in 1895 John Chipman Gray decried the growth of that spirit of 
paternalism which was for him “ the fundamental essence alike of spend- 
thrift trusts and of socialism ”, governmental relief for the aged could 
not have troubled him. Beyond providing for the traditional almshouse 
refuge, states had left the care of indigent adults largely to private 
charity. Existence in the poorhouse was not so inviting as to encourage 
reliance upon its protection.* And the courts were averse to allowing 
poor relief to any but the absolutely destitute.* As early as 1907, how- 
ever, a legislative investigation in Massachusetts ° of the peculiar needs 
of the aged poor heralded the advance of governmental activity into 
that field. The commission reported that the amount of poverty among 
the aged did not then justify a system of old age pensions or compulsory 
insurance. During the next few years legislatures were content, in ac- 
cord with the commission's affirmative suggestions, to establish pen- 
sions for public employees ° and to encourage, for the most part in- 
ecteay, voluntary provision and relief.’ 


1 Gray, RESTRAINTS ON THE ALIENATION OF Property (2d ed. 1895) ix. 

2 See BuREAU OF THE CENSUS, SUMMARY OF STATE LAws RELATING TO DE- 
PENDENT CLASSES 1913 (1914). Most states allowed discretionary outdoor relief, 
but only when poorhouse care was impracticable. See Devine, Principles oF 
RELIEF (1904) 282. 

8 For a description of appalling conditions in public poorhouses today, see 
Bureau oF Lasor STATISTICS, BULLETIN 489 (1929) 6; Epstermn, THE CHALLENGE 
OF THE AGED (1928) c. 6. 

4 See Judge, later Mr. Justice, Brewer in State v. Osawkee, 14 Kan. 322, 324 
(1875). Cf. Hampden v. Newburgh, 67 Me. 370 (1877); Rhine v. Sheboygan, 
82 Wis. 352, 52 N. W. 444 (1892). 

5 See MassACHUSETTS ComMmiIssION ON AcE Pensions, REPorT (1910). 

6 Teachers, policemen, and firemen have been especially favored classes. 
Bureau or Lasor Statistics, BULLETIN 477 (1929). 

7 Massachusetts in 1907 and Wisconsin in 1911 provided low priced life and 
annuity insurance for wage earners through savings bank insurance and state 
insurance respectively. Mass. Gen. Laws (1932) c. 178; Wis. Strat. (1931) 
§ 210.05. Advice from the Massachusetts Saving Bank’s Life Insurance Department 
discloses that on January 31, 1933, there were 2,376 savings bank annuity contracts 
in force. Inasmuch as the maximum annuity which may be issued by a bank on 
any one life is $200, this number doubtless includes more than one policy for some 
persons. However, many have subscribed for life insurance with the intention of 
later converting the cash value into an old age annuity. Only 946 life and annuity 
insurance policies had been issued under the Wisconsin plan by June 30, 1929. 
See Bureau oF Lasor Statistics, BULLETIN 489 (1929) 298. 

Massachusetts in 1910 and New York in 1926 empowered employers and em- 
ployees to adopt contributory pension plans under the supervision of the state 
insurance department, Mass. Gen. Laws (1932) c. 32, §§ 39-41; N. Y. Ins. Law 
(Supp. 1932) $229. The Massachusetts Department of Insurance reports that 
two institutions, both charitable and employing a total of 419 people, have utilized 
its facilities. Information from the New York Insurance Department reveals that 
only one pension fund, covering 2,334 employees, had been incorporated under the 
statute at the end of 1931. 

In 1928 Massachusetts established a Public Bequest Commission to receive gifts 
for a fund the income of which, when its principal amounted to $500,000, might 
be disbursed to aged persons in need. Mass. Gen. Laws (1932) c. 6, §§ 28A-28D. 
On February 20, 1933, the fund amounted to $1,654.86. 
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Meanwhile increasing industrialization was producing conditions 
which aggravated the need of the aged,* and exculpated them, at least 
in part, of blame for their want.® While the average life span has 
lengthened from thirty-nine to fifty-eight years since 1840,!° Americans, 
though increasingly dependent on wages for support, have suffered a 
steady decrease ** of employment in old age.’ This shortening of work- 
ing life, advances in the costs and standards of living, and periodical 
unemployment have, at the same time, made saving for old age more 
difficult.1* Industry has attempted to solve its problem with pensions, 
but only a small fraction of the employee class is thus protected.’* 


8 No nation-wide investigation of the amount of old age dependency has been 
made, but representative groups of persons sixty-five and over have been studied. 
See MAssacHuUSETTS COMMISSION ON PENSIONS, REPORT (1925) 48; NATIONAL 
FeperATION, Extent oF Otp Ace DEPENDENCY (1928) 34; NEw Com- 
MISSION ON OLD AcE Security, Report (1930) 49-77; Connecticut COMMISSION 
To InvesTicaATte Otp AcE Pensions, Report (1932) Appendix Table XI. The 
following statistics are derived from these reports. 


Investigators Date Size of Property $0-$5,000 Property $0-$5,000 
group Income $0-$300 No income 
65 or over 
Mass. Comm. 1924 17,357 30.4% 16.8% 
Nat. Civ. Fed. 1927 131785 28.470 18.2% 
N. Y. Comm. 1929 1,785 378% 21.4% 
Conn. Comm. 1932 4,944 45.5% 29.6% 


Only persons not already dependent upon organized dinctey were included in the 
Massachusetts survey. 

® See former Governor Roosevelt, N. Y. Times, March 1, 1929, at 12. 

10 New York Commission oN Otp AcE SEcurITY, op. cit. supra note 8, at at. 

11 The percentages of males (M) and of females (F) sixteen and over (16+) 
and sixty-five and over (65+) gainfully employed during the census years since 
1890 (except in 1910, for which year no comparable figures are available) were us 


follows: 
F 65+ F 16+ 
8.3 19.0 
9.1 20.6 
8.0 23.9 
8.0 25.3 


See FrrreentH CENsusS: 1930, OccuPATION Statistics, UniTep STaTES SUMMARY 
(1932) 42; TWELFTH CENSUS: 1900, OccUPATIONS (1904) cxviii. 

12 The introduction of pension and group insurance plans, the cost of workmen’s 
compensation, and the increasing demands of industry for the physical fitness and 
mental adaptability of youth are among the factors working against the employ- 
ment of older persons. See 2 Recent SoctaL TRENDS IN THE Unirep States (1933) 
810-12; Hearings Before the Committee on Labor on Old Age Pensions, H. R., 
71st Cong. 2d Sess. (1930) 196; PrINcETON UNiversity InpusTRIAL RELATIONS 
Section, MemoranpuM: Ace LimiraTions IN Inpustry. Physical disability is 
another element. It is estimated that well over half of the aged unemployed are 
totally or partially incapacitated. See (1930) 30 Monruity Lasor Rev. No. 4, 
13-16. 

18 The case for the worker is presented in Epstein, Tae CHALLENGE OF THE 
Acep (1928) cc. 4, 5. In Nationat InpusTRIAL CoNFERENCE Boarp, THE SUPPORT 
OF THE AGED (1931) c. 1, increases in wages and in the number of wage earners per 
family are stressed as offsetting factors. 

14 Three years ago it was estimated that about 4,000,000 of the 26,000,000 
persons engaged in industry were covered by formal pension plans. See Hearings 
on Old Age Pensions, supra note 12, at 83-90. But only a small percentage of 
employees remain in the service of any one company long enough to qualify for a 
pension. See Nationat INDUSTRIAL CONFERENCE BoarD, op. cit. supra note 13, at 
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Trade union pension schemes, often actuarially unsound,'* provide for 
even a smaller number of wage earners.’* Moreover, while the young 
have traditionally carried the burden of the old, during the last sixty 
years the proportion of persons sixty-five and over “has nearly doubled; +7 
and redoubling of the percentage by 1975 is predicted. 

A growing consciousness *® of the need for relief is revealed by the 
recent legislative movement to establish state pensions. Since 1923 
twenty-one statutes have been enacted *° providing allowances, usually 
not exceeding one dollar a day, for elderly persons in need who have no 
relatives legally responsible for their support.” In rejecting the principle 
that relief should be afforded only to the extent necessary to alleviate 
actual want and in a manner calculated to discourage improvident liv- 
ing, these laws manifest a new concept of public responsibility.2 Their 


30-32. Moreover, the pensions are largely revocable obligations, and the Con- 
necticut Commission, op. cit. supra note 8, at 83, states that in 1932 many com- 
panies pensioning Connecticut residents had either discontinued or reduced the 
payment of benefits. See also N. Y. Times, March 13, 1933, at 15. 

15 See Hucnes, CARE oF THE AcED IN CHICAGO (1927) 64-132; New York 
Commission ON Otp Ace Security, op. cit. supra note 8, at 150. 

3,500,000 are covered. See BurEAU OF Lasor STATISTICS, BULLETIN 
489 (1929) 3. 

17 ¢ 1870 persons sixty-five and over constituted 3% of a population of 
38,558,371; in 1930 5.4% of a population of 122,775,046. See 2 FOURTEENTH 
CENsusS: 1920 (i922) 154; 3 FirreentH CENSUS: 1930 (1932) pt. 1, p. 9. 

In addition to the lengthened life span, restriction of immigration and decline 
in the birth rate are factors in this change. See Whelpton, Jncrease and Distribution 
of Elders in Our Population (1932) 27 J. AM. Sratisticat Ass’N, Supp. No. 
177A, 92. a 

18 See ibid 


19 Thirteen of the twenty-one laws cited in note 20, infra, have been passed 
since 1929. During the first two months of 1933, thirty-four state legislatures 
of the forty-three in session received 123 bills concerning provision for the 
aged poor. See (1933) 7 Otp Ace Security Heratp No. 3, 1. On February 4, 
1932, the House Committee on Labor of the Seventy-Second ‘Congress reported 
unanimously a bill (H. R. 8765) calling for an annual appropriation of $10,000,000 
to aid states having mandatory pension laws. See (1932) 22 Am. Las. Lec. REv. 59. 

20 Ariz. Laws 1915, p. 10 (declared unconstitutional in State v. Buckstegge, 
18 Ariz. 277, 158 Pac. 837 (1916)); Cat. Gen. Laws (Deering, 1931) act 5846; 
Coro. Comp. Laws (Supp. 1932) §§ 8919.1-.20 (declared unconstitutional in Denver 
v. Lynch, 18 Pac.(2d) 907 (Colo. 1932) ) ; Del. Laws 1931, c. 85; IpaAnHo Cope (1932) 
$§ 30-3101-25; Ky. Star. (Carroll, 1930) §§ 938i-1-7; Mp. Ann. Cope (Bagby, 
Supp. 1929) art. 70A, as amended Laws 1931, c. 114; Mass. Gen. Laws (1932) 
c. 118A, as amended Laws 1932, c. 259; Mrnn. Stat. (Mason, Supp. 1931) 
3183-1-21; Mont. Rev. Cope (Choate, Supp. 1927) §§ Nev. Comp. 
Laws (Hillyer, 1929) §§ 5109-36; IN. H. Laws 1931, c. 165; N. J. Laws 1931, 
c. 219; N. Y. Pus. Wetrare Law (1930) §§$122-24p; Pa. Laws 1923, No. 
141 (declared unconstitutional in Busser v. Snyder, 282 Pa. 440, 128 Atl. 86 
(1925)); Utah Laws 1929, c. 76; W. Va. Cone (Michie, 1932) $§ 626(1)—(13) ; 
Wis. Stat. (1931) §§ 49.20-.39; Wyo. Rev. Srat. Ann. (1931) §$§ 84-201-25. 
See Legis. (1932) 30 Micu. L. Rev. 403. These statutes, excepting those of Arizona 
and Pennsylvania, are collected in BurEAU oF Lasor Statistics, BULLETIN 561 
(1932). Recent Indiana and Washington laws are described in (1933) 7 Otp AGE 
ee Herawp, No. 3, 1. Their provisions have not been considered in this 

ote. 

21 The poor laws almost universally make children and other close relatives 
liable for support. See Bureau or THE CEeNsus, Summary or State Laws RE- 
LATING TO DEPENDENT CLASSES 1913 (1914) 322-29. 

22 The New York law begins by declaring “ the care and relief of aged persons 
who are in need and whose physical or other condition or disabilities seems to 
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express purposes,?* nomenclature, and substantive provisions proclaim 
that worthy aged persons shall, if mentally and physically competent, 
be afforded reasonably comfortable support in their accustomed sur- 
roundings. A “pension ”’, “ assistance”, “ protection”, or “aid” is 
provided “ for the more humane care and relief of aged and dependent 
persons ”’,** or “ to deserving citizens [above a certain age] in need of 
relief and support ”.?° Allowances are to be “ adequate” or sufficient 
to provide “ suitable and dignified care ” ** preferably in the recipient’s 
“own or some other suitable family home ”.** Persons receiving as- 
sistance are not by reason thereof to be considered paupers.”* Expressly 
or by implication, benefits may in most states be allowed to persons with 
modest assets and slight incomes.”® 

To advocates of the old age security movement, these laws leave room 
for criticism. Under many of the earlier statutes making adoption of 
the pension system optional with each county,*° local governments have ~ 
been reluctant to assume the burden.* And a majority of the enact- 


render permanent their inability to provide properly for themselves” to be 
“a special matter of State concern and a necessity in promoting the public health 
and welfare.” N. Y. Pus. WetFarE Law (1930) § 122. See also W. Va. Cope 
(1932) 626(r). 

23 Only those statutes cited in note 22, supra, and in notes 24-27, infra, contain 
a statement of their purposes. 

24 >. H. Laws 1931, c. 165, §1; cf. Wis. Star. (1931) § 49.20; Del. Laws 1931, 
c. 85, § 6. 

25 Mass. Gen. Laws (1932) c. 118A, $1; cf. N. J. Laws 1931, c. 219, § 1. 

26 Mass. Gen. Laws (1932) c. 118A, § 1. 

27 N. J. Laws 1931, c. 219, §6; N. ¥. Pus. Wetrare Law (1930) § 124; 
W. Va. Cove (1932) § 626(5); cf. Mass. Gen. Laws (1932) c. 118A, § 1. 

28 Mass. Gen. Laws (1932) c. 118A, §1; Nev. Comp. Laws (Hillyer, 1929) 
§ 5136; N. J. Laws 1931, c. 219, § 27. New Hampshire stipulates that the names 
of those receiving assistance shall not be printed. N. H. Laws 1931, c. 165, § 11. 
Due apparently to a desire further to differentiate this form of aid from ordinary 
poor relief, the statutes of Colorada, Idaho, Kentucky, and Wisconsin, cited in 
note 20, supra, vest local administration in a county judge, usually subject to the 
supervision of a county board of commissioners. 

29 Usually property limited from $2,000 to $3,000 or income from $300 to $400 
or both are permitted. Some of the statutes impose the additional requirement 
of need. Cf., e.g., Cat. Gen. Laws (Deering, 1931) act 5846, §1; N. J. Laws 
1931, c. 219, §2. The income allowance is often implied by the provision that 
the pension shall be in an amount which, together with the other income of the 
pensioner, shall not exceed a certain sum annually. Cf., e.g., Del. Laws 1931, 
c. 85, § 7; Mp. Ann. Cope (Bagby, Supp. 1929) art. 7oA, § 2. Massachusetts, New 
York, and West Virginia omit the means allowance. 

The laws of all those states permitting means allowances, except Delaware and 
Maryland, authorize administrative officials to require as a condition of relief that 
property of the applicant be transferred to them for management. Rights are also 
given against a deceased pensioner’s estate for recoupment of benefits. 

80 See statutes of Kentucky, Maryland, Minnesota, Nevada, Utah, and West 
Virginia, cited in note 20, supra. 

81 Conspicuous are Kentucky and Nevada, where respectively, at the end of 
1931, one county was supporting 10 pensioners and two counties together were 
supporting 34 pensioners. See Connecticut Com™MissIon, op. cit. supra note 8, 
at 112 (table BB). The laws of California, Massachusetts, New Jersey, New York, 
and Wisconsin, cited in note 20, supra, require the state to share the expense. 
Under the Delaware statute the entire cost is borne by the state. The more recent 
acts and bills now before state legislatures favor mandatory systems financed in 
part by the state and locally administered under state supervision. See (1933) 
7 Otp Ace Security HeErAtp, No. 2, 4. 
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ments are unduly restricted in scope. Some laws grant pensions only to 
persons seventy or over,** yet the incidence of industrial old age is 
usually much earlier.** While state residence requirements are obvi- 
ously an essential safeguard, twenty years ** seems longer than neces- 
sary to discourage an influx of opportunists. A limitation of pensions to 
citizens of the United States *° restricts the benefits most where the need 
is greatest —in our large industrial centers.** Moral requirements, 
though consistent with the principle of pensioning only honest toilers,*” 
entail administrative difficulties which may obstruct legitimate relief.** 

From the viewpoint of a /aissez faire individualism, however, even 
these restricted statutes suggest the horror of the dole. Steadfast ad- 
herence to this philosophy led the Pennsylvania court to declare the 
state pension law unconstitutional because it provided for persons not 
traditionally classed as paupers.*® The tax burden proves another 


82 See statutes of California, Kentucky, Massachusetts, Minnesota, Montana, 
. New Hampshire, New Jersey, New York, and Wisconsin, cited in note 20, supra. 

88 The earning power of the male industrial worker is believed to decline at 
from forty to fifty years, and te become negligible at from sixty to seventy years. 
See Barkin, The Employment of the Older Worker (1932) 27 J. AM. STATISTICAL 
Ass’n, Supp. No. 177A, 102; note 12, supra. 

84 See Mass. Gen. Laws (1932) c. 118A, $1. Delaware requires five years; 
all the other states either ten or fifteen. See statutes cited in note 20, supra. 

85 Only Delaware dispenses with the requirement of citizenship. 

86 The Massachusetts Commission estimated that 22% of persons in the state 
sixty-five and over with incomes not exceeding $400 were not citizens of the 
United States. See MassacHuseTts COMMISSION, op, cit. supra note 8, at 71. 

87 Common disqualifications are desertion of spouse, past prison sentence, and 
habitual begging. Only New York omits such conditions entirely. Massachusetts 
limits assistance broadly to “ deserving citizens.” See note 25, supra. 

88 See AMERICAN ASSOCIATION FoR Otp AGE Security, Otp AcE SECURITY IN 
THE UniTED STATES (1932) 48. 

89 Busser v. Snyder, 282 Pa. 440, 128 Atl. 80 (1925), 37 A. L. R. 1515 (1925), 
Note (1925) 73 U. or Pa. L. Rev. 316. The statute allowed state pensions to 
persons with property worth $3,000 and, by implication, with incomes up to $300. 
Although the court also cited as controlling the prohibition in the state constitution 
against appropriations for charitable or benevolent purposes to any person or 
community (art. 3, § 18), a later case seems to indicate that the court does not 
deem this section applicable to appropriations for bona fide poor relief. See Com- 
a v. Liveright, 161 Atl. 697 (Pa. 1932), Note (1932) 80 U. or Pa. L. 

. 1023. 

The language of the court in Busser v. Snyder, supra, suggests that these 
pension laws also offend the rule that public money must be spent for a public 
purpose. This requirement is found in most state constitutions, and, by judicial 
implication, in the due process clause of the Fourteenth Amendment. See Green v. 
- Frazier, 253 U. S. 233, 238 (1920). When the present New Hampshire statute 
was submitted to the state court for an advisory opinion as to its constitutionality, 
the justices expressly approved the $2,000 property allowance, implying in their 
opinion that to grant aid in time to prevent disposal of the home and property 
necessary for existence was justifiable as a measure of economy. In re Opinion 
of the Justices, 154 Atl. 217 (N. H. 1931). 

The Arizona statute was held invalid because certain of its provisions were 
indefinite and its subject was not adequately expressed in its title. State v. 
Buckstegge, 18 Ariz. 277, 158 Pac. 837 (1916). The Colorado act was declared 
unconstitutional upon the ground that its administrative provisions invested an 
er body with judicial powers. Denver v. Lynch, 18 Pac.(2d) 907 (Colo. 
1932). 
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objection.*° Although pension relief is less expensive per person than 
almshouse care,* this old age aid is not confined to the poorhouse- 
inmate type.** Moreover, the outlay for almshouses will not be sub- 
stantially reduced so long as they are kept open for poor not qualifying 
for pension benefits.** 

Reliance on the state might be diminished and public expense shifted 
by compulsory old age insurance.** Schemes of numerous foreign stat- 


40 The following table contains data for the five leading pension paying states. 
State and year Number of Total benefits Average annual 
pensioners paid benefit per 
California pensioner 
1931 9,887 $2,460,000 "+ $248.81 
1930 75205 1,296,455 187.56 
Massachusetts 
6 months 1931 11,076 904,939 163.41 
Montana 
1931 1,130 178,934 158.35 
1930 889 ‘ 149,100 169.08 
New York 
1931 47,585 12,007,352 255-33 
Wisconsin 
1931 1,597 283,848 177-74 
1930 990 156,524 158.28 
See Connecticut CoMMISSION, op. cit. supra note 8, at 112 (table BB). These 
figures do not include cost of administration, said to amount in New York to 6% 
of the benefits paid. See (1933) 7 Otp Ace Securiry Herarp No. 2, 7. Reports 
thus far indicate increases for 1932. Id., No. 1 at 2; No. 2 at 7. 

41 For the five states listed in note 40, supra, average monthly pensions and 

the monthly cost of poorhouse care per inmate are reported for 1931 as follows: 
State Average pension Poorhouse cost 

California $23.10 $44.74 

Massachusetts 25.35 47.70 

Montana 15.55 55.19 

New York 26.30 39.61 

Wisconsin 19.27 35.63 
See AMERICAN ASSOCIATION FOR Otp AcE SEcurITY, op. cit. supra note 38, at gr. 
42 “When this law went into effect it created a new type of dependent. It 
reached the self-respecting person who was old and was more or less dependent 
on relatives, but who had never yet come to the point of asking for public relief 
—pauper relief, as it is called.” Francis Bardwell, Massachusetts Superintendent 
of Old Age Assistance, in AMERICAN AssOcCIATION For Otp AcE Security, op. cit. 
supra note 38, at 42. On the other hand, probably less than half of the aged 
persons in poorhouses are qualified by physical and mental competence to receive 
pensions. See Warren, Old Age Relief a Case-Work Job (1930) 63 SuRVEY 573. 

The purpose of taking competent aged persons out of poorhouses would seem 
to be defeated by the condition contained in many statutes that the applicant 
cannot be an inmate of any “ prison, jail, workhouse, infirmary, insane asylum, 
or any other public correctional institution.” Cf., e.g, Mp. ANN. Cope (Bagby, 
Supp. 1929) art. 70A, § 3(4); Wis. Stat. (1931) § 40. 22(4). But cf. W. Va. Cope 
(1932) §626(4). Provisions that no one may receive aid while an inmate of 
any public or private charitable institution appear adequate. 

43 Although the total cost of operating the public almshouses in New York in 
1929 was $3,770,780, of the items listed only $1,221,770 appears to have been 
spent for inmates’ maintenance, the balance being applied to the cost of administra- 
tion and operation of plant. See New York Boarp or SoctaL WELFARE, REPORT 
1929 (1930) 228-31. 

See Lire InsurANcE CoMPANY, THE ProBLEM oF OLtp AGE 
(1933). 
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utes could be adapted to this purpose,*® and experience abroad would 
afford instruction in the admittedly difficult task of administration. A 
bill adopting the insurance principle was introduced in the present ses- 
sion of the Massachusetts legislature.*® It requires contributions by em- 
ployers and employees, each equal to 24 per cent of that part of the 
wage or salary below $3,000. Payments for both are made by the 
employer to a fund administered by the state department of banking 
and insurance. An employee reaching the age of sixty-two who has 
resided ten years in the state may retire and receive $12 weekly, with 
an additional $8 if married. If he dies before retirement, his contribu- 
tions are refunded. A national plan of similar type for railway employ- 
ees was presented to the Seventy-Second Congress by Senator Wagner.*” 
In two important respects it improves upon the Massachusetts bill. 
Pensions are not in one fixed amount but are based upon a percentage of 
the employee’s average annual compensation multiplied by his years of 
service. He is thus assured of support in old age somewhat commen- 
surate with the economic productivity of his earlier life.** And the equal 
contributions of employer and employee increase with the employee’s 
age, presumably as his earning power increases. However, diminishing 
the employer’s proportional contribution as the total contribution rises 
might be advisable to.safeguard the older worker’s job. 

Insurance cannot benefit workers of the present generation already 
advanced in years. For them as well as for those classes, such as farmers 
and shopkeepers, which it would be impracticable to insure, direct 
governmental aid must be continued. But for the great employee class, 
these bills suggest a sound system of compelling self-provision. They 
may, of course, be held to restrict unduly individual freedom of action, 
but the emergence of public dependency might well justify this modifica- 
tion of our practice of individualism and its due process armor.*® 


45 The laws are summarized in Bureau oF LasBor Statistics, BULLETIN 561 
(1932). Usually they call for government contributions, and their benefits seem 
rather an arbitrary allotment out of a common fund than the return of individual 


savings. 

46 Mass. House Bill 1933, No. 1024 (containing only skeleton provisions). 

47 S. 3892. Senator Hatfield also introduced a bill, S. 4646, to establish a 
national railway pension system. This bill, however, omits the insurance element; 
employer and employee assessments are made only in such amount as is necessary 
to meet current pension obligations. See Hearings Before a Subcommittee of the 
Committee on Interstate Commerce on S. 3892 and S. 4646, Sen. 72d Cong. 2d Sess. 

48 This seems to be in substance the plan advocated by former Governor 
Roosevelt. “The most successful systems are based on what might be called a 
series of classes by which a person who has done nothing in his earlier life to save 
against old age is entitled only to old-age care according to a minimum standard. 
Opportunity is offered, however, under these systems for wage earners to enter 
other classifications, contributing as the years go by toward increased incomes 
during their later years.” Quoted in Hearings on Old Age Pensions, supra note 12, 
at 290. 

49 Compare provisions for workmen’s compensation and compulsory automobile 
insurance. A recent Wisconsin statute requires employers to set up unemployment 
reserves under state supervision. For conjectures as to its constitutionality, see 
jacobson, Wisconsin Unemployment Compensation Law (1932) 32 Cor. L. REv. 
420; Lambert, Compulsory Unemployment Insurance and Due Process of Law 
(1932) 7 Wis. L. Rev. 146. 
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EXTENDING JupiciAL Notice To Foreicn Law.1— A requirement 
that foreign law be pleaded,” and proved to the jury,® was natural enough 
when collections of any but local law were rare.* And in the absence 
of proof, presumptions that the foreign law was the common law or was 
like the local law had, at one time, a certain “ rational core.’ However, 
when foreign law was made more readily accessible, pleading became 
unnecessary and jury proof farcical. And when statutes had everywhere 
diversified a law once common to all the states and England, the pre- 
sumptions lost all foundation of veracity. Two contemporaneous legis- 
lative movements purpose a more satisfactory treatment of foreign stat- 
utes and decisions. One relaxes the strict requirements of proof, but 
allows the jury to continue as an arbiter of points of law. By these 
statutes, books purporting to be published by a foreign government be- 
come prima facie evidence; * more recently the introduction of volumes 

‘shown to be admissible in the courts of the foreign jurisdiction is al- 
lowed.® The other — the topic of the present Note — is more radical. 
It proceeds from a growing recognition that in the division of labor be- 
tween court and jury, foreign and domestic law have properly no different 
roles.° Fifteen states,’° five since 1926," and Manitoba have ex- 
tended judicial notice to the foreign law.** 


1 This is the second of a series of Notes on legislative changes in the rules of 
evidence. See Qualifying the Interested Survivor as a Witness (1933) 46 Harv. 
L. Rev. 834. See also Civil Deposition Acts (1931) 45 id. 176. 

2 Cf. Note (1926) 39 Harv. L. Rev. 378. 

3 See J. B. Thayer, “ Law and Fact” in Jury Trials (1890) 4 Harv. L. Rev. 
147,172. The interpretation as distinguished from the proof of statutes has alwa 
been for the court. Cf. Fitzpatrick v. International Ry., 252 N. Y. 127, 169 N. E. 
112 (1929); Note (1930) 68 A. L. R. 809. 

4 The common-law rule is “an anachronism which comes down from the times 
when statutes of other states were not readily accessible... .” Dawson, J., in 
Motor Co. v. Warren, 113 Kan. 44, 46, 213 Pac. 810, 811 (1923). 

5 See Chafee, Progress of the Law, 1919-1921 — Evidence (1922) 35 Harv. L. 
REv. 302, 310 et seq.; cf. Kales, Presumption of the Foreign Law (1906) 19 id. 
401; von Moschzisker, Presumptions as to Foreign Law (1926) 11 Minn. L. Rev. 1. 

8 See Chafee, Progress of the Law, 1918-1919 — Bills and Notes (1919) 33 
Harv. L. REv. 255, 256. 7 See 3 WicmoreE, Eviwence (1923) $$ 1684, 1703. 

8 See ibid. The Uniform Proof of Statutes Act, now widely adopted, provides 
for proof in this manner. See HANDBOOK oF THE NATIONAL CONFERENCE OF Com- 
MISSIONERS ON UNirorM State Laws (1931) 536. 

® See First REPoRT OF THE JUDICIAL CouNciL or MASSACHUSETTS (1925) 36- 
Morcan, et al., THe or EvimENCE —SOME PROPOSALS FOR ITS REFORM 

1927) xix. 

10 Arx. Dic. Stat. (Crawford & Moses, 1921) § 4110; Conn. Gen. Srat. 
(1930) §$ 5599, 5600; Ga. Cope Ann. (Michie, 1926) § 5818; Micu. Comp. Laws 
(1929) 14179, 14181; Miss. Cope ANN. (1930) § 1598; N. J. Comp. Star. 
(1910) p. 2229; N. D. Comp. Laws Ann. (1913) § 7938 (63, 64); VA. Cope ANN. 
(Michie, 1930) § 6192a; W. Va. Cope (Michie, 1932) § 5711; Wis. Stat. (1931) 
§ 328.01. See, for complete analyses of these statutes, Notes (1928) 37 YALE L. J. 
813; (1932) 30 Micu. L. Rev. 747. 

11 In order of adoption: Mass. Laws 1926, c. 168, Mass. Gen. Laws (1932) c. 
233, § 70; Mo. Laws 1927, p. 156, Mo. Stat. Ann. (Vernon, 1932) p. 1057; Cal. 
Stat. 1927, c. 62, Cat. Cope Civ. Proc. (Deering, 1931) § 1875 (3); Ill. Laws 
1929, p. 466, Laws 1931, p. 596, Inx. Rev. Strat. (Cahill, 1931) c. 51, $$ 57, 58; 
N. C. Pub. Laws 1931, c. 30, N. C. Cope Ann. (Michie, 1931) § 1749a. 

12, R.S. Mantrosa (1913) c. 65, § 32. 

18 Tennessee has sometimes been classed with these states. But its statute 
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However, in many of these jurisdictions express provisions unduly 
hamper the usefulness of this seemingly innocuous device. In Missouri 
the common-law. requirement of pleading was continued.’* In North 
Dakota the legislature, distrusting judicial acumen, authorized notice 
only when “ printed and authenticated volumes are presented to the 
court for examination.” *° The Illinois act was first limited to courts 
of original jurisdiction.*° As amended to order notice on appeal of all 
matters of which an inferior court was required to take judicial notice,"’ 
it apparently dictates reversal of a trial judge for having overlooked a 
foreign law not called to his attention. Since in many states reversals 
follow failure to notice law of the forum,’* similar rulings are possible 
under the North Carolina and Mississippi provisions for notice “ in the 
same manner as if the question arose under the law of this state.” 1 
And the scope of many of the statutes is overcautiously restricted. Some 
apply to legislation alone; *° others, though extending to unwritten law,” 
confine themselves within the national boundaries; 74 a unique enact- 
ment comprehends decisions of any jurisdiction, but statutes of only 
states of the United States.** : 

Critics, dissatisfied with these limitations and directions,?* have recom- 
mended statutes of the Massachusetts pattern: ** “ the courts shall take 
judicial notice of the law of the United States or of any state, territory 


merely provides that the record on appeal need not set out in full statutes which 
have been read in evidence in the lower court. Tenn. CopE (1932) § 9767. New 
Hampshire has to some extent applied judicial notice without benefit of statute. 
Cf. Saloshin v. Houle, 85 N. H. 126, 155 Atl. 47 (1931); F. C. Adams, Inc. v. 
Thayer’s Estate, 155 Atl. 687 (N. H. 1931). 

14 Mo. Stat. ANN. (Vernon, 1932) p. 1057. Cf. Ramey v. Missouri Pac. R. R., 
323 Mo. 662, 21 S. W.(2d) 873 (1929) (when a statute has been pleaded, notice will 
be taken of decisions construing it); Neff v. Sovereign Camp W. O. W., 48 
S. W.(2d) 564 (Mo. App. 1932) (defect in not pleading the particular statute 
relied on for defense is waived if plaintiff replies). 

15 N. D. Comp. Laws Ann. (1913) $7938 (63). Possibly because of this 
restriction, the act has been cited in only one case. State v. Rose, 41 N. D. 251, 
170 N. W. 879 (1919); cf. Dorr County State Bank v. Adams, 51 N. D. 300, 
199 N. W. 941 (1924). See also Ga. Cope Ann. (Michie, 1926) § 5818: “The 
public laws . . . as published by authority, shall be judicially recognized without 
proof.” But cf. Chattanooga R. R. v. Jackson, 86 Ga. 676, 13 S. E. 109 (1890). 
See Conn. Gen. Stat. (1930) $5599; Woodward’s Appeal, 81 Conn. 152, 164, 
70 Atl. 453, 458 (1908). 

16 TI]. Laws 1929, p. 466. 

17 Laws 1931, p. 596, Inu. Rev. Stat. (Cahill, 1931) c. 51, $8 57, 58. 

18 Cf., e.g., Schmidt v. Manchester, 92 Conn. 551, 103 Atl. 654 (1918); see 
Atlantic Coast Line R. R. v. Holliday, 73 Fla. 269, 286, 74 So. 479, 485 (1917); 
Utpatel v. Chicago Title & Trust Co., 218 Ill. App. 75 (1920) ; Note (1921) 30 YALE 
L. J. 855. Contra: Great American Ins. Co. v. Glenwood Irr. Co., 265 Fed. 594 
(C. C. A. 8th, 1920). 

19 Miss. Cope ANN. (1930) § 1598; N. C. Cope Ann. (Michie, 1931) $ 17492. 
20 See, e.g., Int. Rev. Stat. (Cahill, 1931) c. 51, §57; Wis. Stat. (1931) 

328.01. 

21 See, e.g., ARK. Dic. Stat. (Crawford & Moses, 1921) $4110; Cat. Cope Civ. 
Proc. (Deering, 1931) § 1875 (3); Ga. Cope Ann. (Michie, 1926) § 5818; Mo. 
Stat. Ann. (Vernon, 1932) p. 1057; N. D. Comp. Laws Ann. (1913) $ 7938 (63, 


64). 

22 Conn. GEN. Stat. (1930) §$§ 5599, 5600. N. J. Comp. Stat. (1910) p. 2229 
extends only to judicial decisions of any state or country. 

23 See Notes (1928) 37 YALE L. J. 813; (1932) 30 Micu. L. Rev. 747. 

24 See Notes (1928) 37 YALE LL. J. 813, 818; (1930) 9 N. C. L. REv. 39. 
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or dependency thereof or of a foreign country whenever the same shall 
be material.” ?° Troublesome definitions of what law is to be noticed 
are avoided by legislation of this type, but belief that its simplicity 
will necessarily avert other undesirable results demanded by the more 
complicated statutes is ingenuous. 

The express demand for pleading in the Missouri statute 7° has been 
censured,’ but the courts of Massachusetts and Georgia have held that 
this requirement survives because of the failure of their more general stat- 
utes to remove it.?* Specific limitation of the sources of judicial informa- 
tion such as is present in the North Dakota statute *° is undesirable, but 
absence of legislative instruction may result in interpretations equally 
restrictive.*° The Manitoba enactment is foresighted in providing 
that the court “ may refer to any books of statutes, reports of cases and 
works upon legal subjects as it or he may deem authentic, or may require 
evidence upon oath, declaration or affirmation, oral or written, or by 
certificate or otherwise, as may seem proper.” ** 

Moreover, the North Carolina and Mississippi acts ** assimilating to 
foreign law the rules of notice applicable to local law are hardly more 
dangerous than the silence of most statutes on this subject; both types 
may be held to require the appellate court to take notice of foreign law 
not brought to the attention of the lower court.** Careful draftsman- 
ship would provide that in the absence of a contrary request ** local law 


25 Mass. Gen. Laws (1932) c. 233, § 70. 

26 Supra note II. 

27 See Gorman v. Terminal Ry., 325 Mo. 326, 333, 28 S. W.(2d) 1023, 1024 
(1930); (1929) 14 St. Louis L. Rev. 440. An adverse party appears sufficiently 
protected against unfair surprise by the necessity for pleading sufficient facts to 
show the applicability of the foreign law. See News Publishing Co. v. Denison- 
Pratt Paper Co., 94 W. Va. 236, 250, 117 S. E. 920, 925 (1923); cf. Erie R. R. v. 
Welsh, 89 Ohio St. 81, 105 N. E. 189 (1913); Davidow v. Pennsylvania R. R., 
85 Fed. 943 (S. D. N. Y. 1898). 

28 Savannah Ry. v. Evans, 121 Ga. 391, 49 S. E. 308 (1904); Richards v. 
Richards, 270 Mass. 113, 169 N. E. 891 (1930). Contra: Loranger v. Nadeau, 
to Pac. (2d) 63 (Cal. 1932). The procedure in Massachusetts has scarcely been 
altered by the statute. See (1930) 10 B. U. L. Rev. 417; (1928) 42 Harv. L. Rev. 
130. 

29 Supra note 15. 

80 The courts, to date, have felt free to use any means of ascertaining foreign 
law. Cf., €.g., Matheney v. Sandford, 26 W. Va. 386 (1885); J. R. Watkins Mek 
cal Co. v. Johnson, 129 Ark. 384, 388, 196 S. W. 465, 466 (1917). The status of 
formal proof provisions is shown by a check through Shepard’s Citators: such 
statutes usually cease to be cited after passage of a judicial notice act. In Michigan 
the Uniform Proof of Statutes Act was passed after a judicial notice statute had 
already been enacted. It has never been cited. 

81 R,. S. Mantrosa (1913) c. 65, $32. Cf. the Virginia and West Virginia 
acts, both cited note 10, supra. See 1 CHAMBERLAYNE, EvIpENCE (1911) § 636, for a 
discussion of the various sources of knowledge available to a court. 

82 Both cited in note 19, supra. 

33 In the only cases found, notice on appeal, apparently de novo, demonstrated 
that a correct result had been reached below; hence no reversal resulted. Wood- 
ward’s Appeal, 81 Conn. 152, 70 Atl. 453 (1908) ; State v. Cromwell, 6 N. J. 
Misc. 221, 140 Atl. 429 (1928) ; Bates v. McCully, 27 Miss. 584 (1854) ; Williams v. 
State, 151 Miss. 82, 117 So. 360 (1928); cf. People v. Darling, 68 Cal. App. 595, 
7 Pac. (2d) 1094 (1932). As a matter of practice, the record should probably 
contain some indication of what was noticed below. See Ogden v. Transcontinental 
Airport of Toledo, Inc., 39 Ohio App. 301, 308, 177 N. E. 536, 538 n937). 

84 Of course, no act should be drafted to permit retention of the absurd 
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will govern; *° under such a statute failure of counsel to present the for- 
eign law could not lead to the application of an arbitrary presumption.*° 
It would explain that the phrase “ judicial notice ” is intended merely to 
place foreign law within the province of the court, and thus eliminate 
the possibility of persuading a tribunal, on the authority of Thayer and 
Wigmore, that matters of judicial notice are only prima facie for the 
court, that on even these matters the jury is the final judge.** Again 
the Manitoba statute offers a model: “ In all cases it shall be the func- 
tion of the court, and not of a jury, to determine such laws when brought 
into question.” ** 


RECENT CASES 


ApMiIRALTY — Loss oF Ricut To Limit LiaBILity By FAILURE TO ASSERT 
IT WHEN SvEp IN StaTE Court.—A sole claimant recovered judgment in 
a state court against the sole owner of the ship involved, and moved to dismiss 
a subsequent petition in the federal court by which the owner sought pro- 
tection of the statute limiting an owner’s liability to the value of his interest 
in the vessel. 9 Stat. 635 (1851), 46 U. S. C. § 183 (1926). According to 
Admiralty Rule 51, the owner, to limit liability, “ shall and may file a libel 
or petition in the . . . district court.” 254 U. S. 703 (1920). Held, that 
the right so to petition was not barred by failure to set up the statute as a 
defense in the state action. Jn re Moran Bros. Construction Co., 1 F. Supp. 
932 4 D. N. Y. 1932). Contra: The Norco, 1 F. Supp. 932 (W. D. Wash. 
1932). 

The cases represent divergent views on the effect of the Supreme Court’s 
recent holding that where the only claimant sues the sole owner a state 
court has jurisdiction to administer the admiralty law limiting liability. 
Langnes v. Green, 282 U.S. 531 (1931), (1931) 45 Harv. L. Rev. 181. Ap- 
parently all the cases in jurisdictions where that rule was previously in effect 
held that the right to limit liability was not barred by failure to plead it in the 
state court. In re Starin, 124 Fed. 101 (E. D. N. Y. 1903); The T. W. Well- 
ington, 235 Fed. 728 (E. D. N. Y. 1916); cf. The S. A. McCaulley, 99 Fed. 
302 (E. D. Pa. 1899). This view is supported by the strong policy behind 
limitation of liability, which is, in effect, a subsidy to encourage investment 
in a hazardous enterprise. See Norwich Co. v. Wright, 80 U. S. 104, 121 


common-law rule requiring reversal of a court which has applied foreign law 
without formal proof. Cf., e.g., State v. Horn, 43 Vt. 20 (1870). 

85 This has been suggested as a rule even where common-law modes of proof 
prevail. See von Moschzisker, supra note 5, at 10-11; (1919) 33 Harv. L. Rev. 
315. Some courts reach this result by presuming that the foreign law is the same 
as the law of the forum. See, e.g., Christ v. Superior Court, 211 Cal. 593, 296 
Pac. 612 (1931) ; People v. Schaedel, 340 Ill. 560, 173 N. E. 172 (1930). 

86 A presumption regarding foreign law is particularly unsatisfactory when it 
conflicts with another presumption, such as that of innocence or against for- 
feiture. Cf. Martin, Aiken v. Martin, Pleasant & Co., 1 S. & M. 176 (Miss. 1843) ; 
Note (1905) 67 L. R. A. 33, 55. 

87 See 5 WicmMorE, Evience (1923) § 2567; J. B. Thayer, Judicial Notice and 
the Law of Evidence (1890) 3 Harv. L. Rev. 285, 309. This view relegates judicial 
notice to the réle of a glorified presumption. Contra: Laubenheimer v. Factor, 
61 F.(2d) 626 (C. C. A. 7th, 1932). 

88 R. S. Mantropa (1913) c. 65, § 32. See also 15 & 16 Geo. V., c. 49, $ 102 
(1925) ; SeveNTH REPORT OF THE JuDIcIAL CoUNCIL OF MASSACHUSETTS (1931) 8. 
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(1871); Robinson, Personal Injury in the Maritime Industry (1930) 44 
Harv. L. Rev. 223, 252-54. Moreover, this result deprives the claimant of 
no substantive rights. Cf. Ex parte Green, 286 U.S. 437 (1932); Gleason v. 
Duffy, 116 Fed. 298 (C. C. A. 7th, 1902). But the opposite result seems to 
follow from the principle of res judicata that a judgment bars future assertion 
of any matters of defense which might have been used to defeat or cut down 
recovery. Northern Pacific Ry. v. Slaght, 205 U. S. 122 (1907); Grubb v. 
Public Utilities Comm. of Ohio, 281 U. S. 470 (1930); cf. American Surety 
Co. v. Baldwin, 287 U. S. 156 (1932). But cf. Monongahela River Consol. 
Coal & Coke Co. v. Hurst, 200 Fed. 711 (C. C. A. 6th, 1912); The Ethelstan, 
246 Fed. 187 (S. D. Fla. 1917). Procedurally, this conclusion seems pref- 
erable, since it results in the settlement of the entire claim in a single 
proceeding. 


BANKS AND BANKING — Deposits — SET-OFF BY DEPOSITOR WHERE Pro- 
CEEDS OF HIS NoTE PLEDGED BY BANK ARE RETURNED BY PLEDGEE AFTER 
INSOLVENCY OF BANK. — The defendant bank pledged with third parties notes 
of the plaintiff for $4,000 and $500. Later the defendant became insolvent, 
and the plaintiff settled with the pledgees for $3,400 and $500 respéctively. 
When the pledgees had satisfied the defendant’s debts they returned to the 
receiver the proceeds of collateral, totaling about $14,000. The plaintiff then 
sued to recover a deposit of some $2,500, claiming the right to set off his 
deposit against the proceeds. From a judgment for the plaintiff for the 
amount of his deposit, the defendant appealed. Held, that the plaintiff was 
entitled to the set-off but that he must forego recovery of $600 because of his 
failure to pay the pledgee in full. Judgment modified. Schaeffer v. Ruden, 
246 N. W. 105 (S. D. 1932). 

Although the right of set-off is determined as of the date of insolvency, 
courts generally allow a maker whose note has remained in the hands of the 
bank to set off his deposit even though the note had not matured when the 
bank closed. Scott v. Armstrong, 146 U.S. 499 (1892); Thompson v. Union 
Trust Co., 130 Mich. 508, 90 N. W. 294 (1902); see Note (1923) 25 A. L.R. 
938, 946. Contra: People’s Bank v. Mississippi & Lafourche Drainage Dist., 
141 La. toro, 76 So. 179 (1917). The theory of such decisions is that the 
time provision is for the benefit of the maker, who may therefore treat the 
note as due at the time of insolvency, thus overcoming the objection that 
the debts are not mutual. The defendants contended that this principle could 
not be extended to cover the instant case since the payment was due to the 
pledgees. The pledgee is free to satisfy the pledgor’s debt unhampered by 
the maker’s right of set-off. Sowell v. Federal Reserve Bank, 268 U.S. 449 
(1925); cf. Note (1925) 39 Harv. L. Rev. 257. But the pledgor’s right to 
any possible surplus is treated as furnishing the necessary mutuality. Thus, 
where the depositor’s note is returned after the insolvency, the bank is re- 
stored to its position before the pledge, and the set-off is allowed. Clute v. 
Warner, 8 App. Div. 40, 40 N. Y. Supp. 392 (1896); Williams v. Burgess, 
74 W. Va. 623, 82 S. E. 507 (1914). And where the pledgee collects the 
note, as in the instant case, the weight of such little authority as there is 
permits the maker to reach any surplus returned to the insolvent bank. Hall 
v. Burrell, 22 Colo. App. 278, 124 Pac. 751 (1912); Becker v. Seymour, 71 
Minn. 394, 73 N. W. 1096 (1898). Contra: Balbach v. Frelinghuysen, 15 
Fed. 675 (C. C. N. J. 1883). One case has allowed the maker to set off his 
deposit where the pledgee returned other collateral rather than surplus funds. 
Merchants’ Ice & Fuel Co. v. Holland Banking Co., 223 Mo. App. 93, 8 
S. W.(2d) 1030 (1928). It is difficult, however, to see how the right to set 
off can attach to returned collateral which cannot be presumed to represent 
proceeds of the plaintiff’s note. That the present plaintiff’s recovery should 
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be lessened by the amount withheld from one of the pledgees seems correct, 
since such a settlement was in violation of the bank’s right in the pledged 
note. Cf. Eckert v. Searcy, 114 Miss. 150, 74 So. 818 (1917). 


BANKS AND BANKING— OFFICERS AND AGENTS— ESTOPPEL OF BANK 
PRESIDENT TO FoRECLOSE MORTGAGE FOR FAILURE TO PREVENT BANK’s LOAN 
To Mortcacor. — The plaintiff permitted the bank of which he was president 
to make an unsecured loan to a corporation on whose property he held a 
mortgage. He disclosed to the bank neither his mortgage nor his knowledge 
of the borrower’s unsound financial condition. The defendant, receiver of 
the bank, obtained a judgment on the debt and purchased the mortgaged 
property at execution sale. The plaintiff sued to foreclose his mortgage and 
obtained judgment, from which the defendant appealed. Held, that the 
plaintiff’s mortgage was inferior to the rights of the receiver of the bank. 
Judgment reversed. Button v. Wakelin, 15 Pac.(2d) 956 (Ariz. 1932). 

The proper basis for the holding seems to be estoppel, which has in some 
cases been invoked against a mortgagee who has caused a purchaser or subse- 
quent mortgagee to rely upon a belief that the property was unencumbered. 
Freeman v. Brown, 96 Ala. 301, 11 So. 249 (1892); Title Guarantee Trust 
& Sav. Bank v. Clifton-Forge Nat. Bank, 149 Va. 168, 140 S. E. 272 (1927); 
see Ewart, Estoppet (1900) 33. Contra: Whitehurst v. Garrett, 196 N. C. 
154, 144 S. E. 835 (1928), (1929) 42 Harv. L. Rev. 573. That the court 
treated the mortgage as recorded should not preclude an estoppel. Markham 
v. O’Connor, 52 Ga. 183 (1874). This case seems to go further, however, 
than any previous decision, in that the bank neither made a purchase nor 
took a mortgage but merely relied on the clear title as bolstering the bor- 
rower’s credit. But the additional factor of the plaintiff’s duty to make 
full disclosure to the bank, superimposed upon the ordinary estoppel situa- 
tion, seems to justify the result. Cf. Paw Paw Sav. Bank v. Free, 205 Mich. 
52, 171 N. W. 464 (1919); Gund v. Ballard, 73 Neb. 547, 103 N. W. 309 
(1905); Brown v. Farmers & Merchants Bank, 88 Tex. 265, 31 S. W. 285 
(1895). Although the court apparently rests its decision largely upon the 
plaintiff’s breach of duty, that ground alone seems insufficient to support the 
holding, since it would be appropriate rather as a basis for a separate action 
than as a defense to the foreclosure proceeding. Such an action, founded upon 
the common-law liability of a bank president for failure properly to super- 
vise loans, may still be maintained if the value of the property was not suf- 
ficient to pay the bank’s loss. Bowerman v. Hammer, 250 U.S. 504 (1919); 
Stone v. Rottman, 183 Mo. 552, 82 S. W. 76 (1904); see 1 MicHiE, BANKS 
AND BANKING (1931) I51. 


ConsTITUTIONAL Law — TAXATION — FRANCHISE MEASURED BY CAPITAL 
Composep ENTIRELY oF Imports. — An Alabama statute imposed on foreign 
corporations “ doing business in this State” a franchise tax of $2 for every 
$1,000 “ of the actual amount of capital employed in this State.” Ata. CopE 
(Michie, 1928) § 7214. The appellant, a New York corporation, applied for 
and obtained a license to do local business in Alabama. Its only business was 
the importation and sale of nitrate, which was kept in the original packages 
until sold. It had no other property in Alabama. Sales were made in Alabama 
and other states through a salesman, all orders being subject to approval at 
the home office. The corporation brought proceedings to set aside an assess- 
ment under the statute, measured by the value of the imported nitrate. From 
a decision of the state supreme court upholding the assessment, the corpora- 
tion appealed. Held, three justices dissenting, that the tax was invalid under 
the imports and commerce clauses of the Federal Constitution. Judgment 
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pes 26m ee Nitrate Sales Corp. v. Alabama, 53 Sup. Ct. 
373_ (1933). 

Under the Alabama decisions the tax, though laid upon the privilege of 
doing local business, was applicable only if some business were actually 
done within the state. State v. National Cash Credit Ass’n, 224 Ala. 629, 
141 So. 541 (1932). In the principal case the state court held that a cor- 
poration enjoying the privilege was subject to the tax even when the only 
business done consisted of selling imports. 142 So. 87 (Ala. 1932). Speak- 
ing for the majority of the Supreme Court, Mr. Justice Butler reasons that 
for purposes of the Federal Constitution such a tax is not on the privilege, 
but on the doing of business. Since the sale of imports was the only busi- 
ness done, the imports clause was violated under the rule of Brown v. Mary- 
land, 12 Wheat. 419 (U. S. 1827). But the commerce clause is also invoked, 
the Court reasoning that “upon the facts of this case, . . . if the exaction 
is a tax on imports it necessarily burdens foreign commerce.” Cf. Crew 
Levick Co. v. Pennsylvania, 245 U. S. 292, 295, 296 (1917). The Court does 
not purport to distinguish between foreign and interstate commerce in this 
connection. However, unless such a distinction be assumed, the opinion seems 
to disregard the rule of Sonneborn Bros. v. Cureton, 262 U. S. 506 (1923), 
that a tax is not invalid as a regulation of interstate commerce merely be- 
cause it amounts to a levy on goods in the original package. The minority, 
speaking through Mr. Justice Cardozo, regard the tax as one on the privilege 
to do local business, and deem irrelevant the fact that its imposition is oc- 
casioned by the doing of foreign commerce. This reasoning is difficult to 
reconcile with Ozark Pipe Line Co. v. Monier, 266 U. S. 555 (1925), where 
a tax restricted to corporations doing business in the state, but recognized by 
the Court to be on the privilege of doing business, was declared invalid, as 
applied to a corporation engaged in business found to be purely interstate. 
Mr. Justice Cardozo’s distinction of that case on the ground that the privilege 
there conferred was confined to business “ incidental” to the interstate com- 
merce conducted is not wholly convincing. Neither the holding in the Ozark 
case nor that of the majority here necessarily concludes the question whether 
a foreign corporation doing only foreign or interstate commerce may be 
taxed on the unexercised privilege of doing local business where the conduct 
of the foreign or interstate business is not the fact making fer taxability 
under the statute. Cf. Mich. Comp. Laws (1929) § 10140. As applied to 
a domestic corporation, such a tax was recently upheld by a unanimous 
Court. Detroit International Bridge Co. v. Corporation Tax Appeal Board 
of Mich., 287 U. S. 295 (1932). The minority’s contention that the privi- 
lege to do business would be a proper subject of taxation seems clearly sound, 
but they had also to sustain the method by which the tax was measured. 
As for the commerce clause, Mr. Justice Cardozo is probably justified in his 
contention that it should present no obstacle with regard to the measure, 
“capital employed ” in the state. In the cases on which he relies, however, 
the corporation had realized on the value of the privilege by engaging 
in considerable intrastate business. Hump Hairpin Co. v. Emmerson, 258 
U. S. 290 (1921); Western Cartridge Co. v. Emmerson, 281 U.S. 511 (1930); 
see St. Louis S. W. Ry. v. Arkansas, 235 U. S. 350 (1914). But cf. Hans 
Rees’ Sons v. North Carolina, 283 U.S. 123 (1931). But the imports clause 
presents a further difficulty in that the property used as the measure is itself 
immune from any admittedly direct taxation. Brown v. Maryland, 12 Wheat. 
419 (U. S. 1827); Low v. Austin, 13 Wall. 29 (U. S. 1871); Crew Levick 
Co. v. Pennsylvania, 245 U.S. 292 (1917) (exports). Beginning with Western 
Union Tel. Co. v. Kansas, 216 U. S. 1 (1910), the Court has purported to 
look beyond form to substance, and to apply the test of constitutionality 
under the commerce clause to the measure as well as to the subject of a tax. 
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Cf. American Mfg. Co. v. St. Louis, 250 U.S. 459 (1919). Thus, measures in- 
cluding extra-state values or gross receipts from interstate business have been 
condemned. Western Union Tel. Co. v. Kansas, 216 U.S. 1 (1910); Looney 
v. Crane, 245 U. S. 178 (1917); New Jersey Bell Tel. Co. v. Tax Board, 280 
U.S. 338 (1930); cf. Ficklen v. Shelby County Taxing District, 145 U. S. 1 
(1892). In order to support the present measure Mr. Justice Cardozo 
invokes those decisions which have sustained franchise taxes including 
in their measure federal instrumentalities or income therefrom. . Home 
Ins. Co. v. New York, 134 U. S. 594 (1890); Educational Films Corp. v. 
Ward, 282 U. S. 379 (1931); Pacific Co. v. Johnson, 285 U. S. 480 (1932). 
But cf. Northwestern Life Ins. Co. v. Wisconsin, 275 U. S. 136 (1927); 
Macallen Co. v. Massachusetts, 279 U. S. 620 (1929). Problems under the 
imports clause would seem logically and functionally more closely analogous - 
to questions under the commerce clause than to those raised by the doctrine 
of federal instrumentalities. But a reluctance, similar to that exhibited in 
the instrumentalities cases, to deprive a state of revenue which offers no 
substantial threat to the federal structure might well warrant invocation of 
the subject measure distinction here. See New York v. Roberts, 171 U. S. 
658, 664 (1898). But cf. Northwestern Life Ins. Co. v. Wisconsin, 275 
U. S. 136 (1927). It is not clear that the majority’s opinion passes on this 
question, since they found the subject of the tax bad under both imports and 
commerce clauses. The fact that the present corporation had secured a 
franchise to do local business permits the minority to contend for the validity 
of the tax without rejecting established principles. But the real objection 
to the majority’s holding goes to the doctrinal formulation of the law under 
the imports and commerce clauses, which may operate to invalidate levies on 
the fruits of enterprises within the state though they discriminate against 
neither interstate or foreign commerce, nor imports. 


CorPORATIONS — RIGHTS OF STOCKHOLDERS— RIGHT OF PLEDGEE OF 
Stock TO RECOVER FROM PLEDGOR FoR INJuRY TO CorPORATION. — The plain- 
tiff administrator alleged that one of the defendants had pledged with the 
deceased eighty shares of the X corporation’s stock as collateral security for 
an indebtedness; that the pledgor and the other individual defendants, one of 
whom was another of the three stockholders, conspired to render these shares 
worthless, and by various means wrecked the X corporation, caused all its 
assets to be transferred to the defendant corporation organized by the de- 
fendants for this sole purpose, and caused the X corporation to be put out 
of existence, thus rendering the pledged shares worthless, to the plaintiff’s 
damage in a sum equivalent to their value when pledged. From a judgment 
entered upon an order granting defendants’ motion to dismiss the complaint, 
the plaintiff appealed. Held, that the complaint alleged a breach of the 
pledgor’s fiduciary duty for which the defendants would be liable. Judgment 
reversed. Kono v. Roeth, 237 App. Div. 252, 260 N. Y. Supp. 662 (1932). 

The lower court was of the opinion that the plaintiff was barred by the usual 
rule that an individual stockholder cannot recover for a wrong to the corpora- 
tion. Smith v. Hurd, 12 Metc. 371 (Mass. 1847); Niles v. New York 
Central & H.R. R. R., 176 N. Y. 119, 68 N. E. 142 (1903); see Note (1909) 
22 Harv. L. REv. 594; BALLANTINE, PRIVATE CORPORATIONS (1927) § 185. 
Where, however, there is a breach of a duty owed the plaintiff with regard to 
the securities irrespective of any liability to the corporation, direct recovery 
has been allowed. General Rubber Co. v. Benedict, 215 N. Y. 18, 109 N. E. 
96 (1915), Note (1915) 28 Harv. L. REv. 409; Matter of Auditore, 249 N. Y. 
335, 164 N. E. 242 (1928). The present court brought the case within this 
exception on the theory that a pledgor is under a fiduciary duty to the pledgee 
not to act in such a manner as to lower the value of the pledge. Similar 
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reasoning has been invoked to allow recovery by a stockholder against his 
pledgee who, as director, caused the pledged stock to depreciate in order to 
buy it in at a low price. Ritchie v. McMullen, 79 Fed. 522 (C. C. A. 6th, 
1897), certiorari denied, 168 U.S. 710 (1897). But, assuming that the pledgee 
is subject to such a duty, this would not seem necessarily to justify imposi- 
tion of a corresponding duty on the pledgor. Although it is undeniable that 
the pledgee in the instant case has been wronged, it is difficult to see how his 
injury differs from that of any other innocent stockholder. Cf. Wells v. Dane, 
101 Me. 67, 63 Atl. 324 (1905). The argument against multiple suits seems 
pertinent, for the third stockholder is innocent as far as it appears and should 
be able to recover by means of a suit to enforce the rights of the corporation. 
See BALLANTINE, Op. cit. supra, § 186. If the present plaintiff were compelled 
to adopt this procedure, the whole matter could be cleared up in a single suit. 
Nor is the danger of double recovery obviated as to the defendants other 
than the pledgor unless satisfaction of the present judgment would give 
them ‘a corresponding share in the beneficial ownership of the pledged stock. 
The facts appearing would not seem, therefore, to call for a departure from 
the usual rule. Should the plaintiff show that a suit on behalf of the corpora- 
tion would be an inadequate remedy, the allowance of damages might well be 
proper, and one case has awarded them in a somewhat similar situation. 
Brown County Bank v. Freie Presse Printing Co., 174 Minn. 143, 218 N. W. 
557 (1928). If such an exception be recognized, however, there seems to be 
no reason why it should be restricted to cases where there is a pledge rela- 


tionship 


CrrmtInaL Law — TRIAL — WAIVER oF CONSTITUTIONAL RIGHT TO SPEEDY 
TriaL.— The defendants were charged with criminal syndicalism in an in- 
formation filed in 1922. On the trial of one of them in 1923, the jury dis- 
agreed. In the spring of 1931 the defendants, who had meanwhile been at 
liberty on bail, moved to dismiss the prosecution for failure to accord them 
a speedy trial in violation of the Michigan Constitution, Art. II, § 19, which 
provides that “In every criminal prosecution, the accused shall have the 
right to a speedy and public trial by an impartial jury. . . .” The accused 
claimed that they had repeatedly requested the prosecuting authorities to try 
their cases or to dismiss them. The state offered no excuse for the delay. 
From a refusal to dismiss, the defendants appealed. Held, that failure to 
make a formal demand to the court constituted a waiver of the constitutional 
an a a trial. Order affirmed. People v. Foster et al., 246 N. W. 60 

ch. 1933). 

State constitutions guaranteeing a speedy trial are usually supplemented 
by directory statutes stating the time after indictment within which criminal 
prosecutions must be tried. See, e.g., Cat. Pen. Cope (Deering, 1931) 
§ 1382; Onto Gen. Cope (Page 1932) § 13447-2; COMMENTARIES ON CODE 
or CRIMINAL Procepure (Am. L. Inst. 1930) § 292, p. 890. In a few juris- — 
dictions these have been interpreted as being virtually statutes of limitations, 
under which no demand for trial is necessary. State v. Rosenberg, 71 Ore. 
389, 142 Pac. 624 (1914); Ex parte Chalfant, 81 W. Va. 93, 93 S. E. 1032 
(1917); see State v. Wear, 145 Mo. 162, 198, 46 S. W. 1099, 1109 (1898). 
Cf. In re Trull, 133 Kan. 165, 298 Pac. 775 (1931). But on the theory that 
the claim to the personal right will be considered waived by non-action, 
legislation of this sort is usually deemed to require a demand and refusal as 
a condition precedent to the granting of a motion for discharge or writ of 
habeas corpus. Fox v. State, 102 Ark. 393, 144 S. W. 516 (1912); Harris v. 
Ogden, 44 Okla. Cr. 418, 281 Pac. 316 (1929); State v. Lamphere, 20 S. D. 
98, 104 N. W. 1038 (1905). In the absence of such a supplementary statute, 
the Michigan court relies in part on the rule in the federal courts where a 
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demand is required before prejudice under the Sixth Amendment may be 
claimed. Phillips v. United States, 201 Fed. 259 (C. C. A. 8th, 1912); 
Worthington v. United States, 1 F.(2d) 154 (C. C. A. 7th, 1920), certiorari 
denied, 266 U. S. 626 (1924). But in the federal courts the only remedy 
apparently available for violation of the constitutional right is mandamus 
to compel a trial, and this procedure necessarily requires prior demand and 
refusal. See Frankel v. Woodrough, 7 F.(2d) 796, 798 (C. C. A. 8th, 1925); 
Daniel v. United States, 17 F.(2d) 339, 344 (C. C. A. oth, 1927), certiorari 
denied, 274 U. S. 744 (1927). In state courts, on the other hand, relief is 
commonly afforded by a dismissal of the prosecution. See, e.g., MINN. STAT. 
(Mason, 1927) § 9954; WasH. Rev. Stat. (Remington, 1932) § 2312. Courts 
in other states, however, with no limiting statute, have held in accord with 
the instant case that a demand is essential. State v. Banks, 111 La. 22, 35 
So. 370 (1903); Hernandez v. State, 4 Tex. App. 425 (1878). Since the 
accused may readily protect himself by formally demanding trial, the result 
seems desirable as furthering the practical administration of criminal justice. 
See State v. McTague, 173 Minn. 153, 154, 216 N. W. 787, 788 (1927). 


FRANCHISES — DURATION OF FRANCHISES CREATED BY ESTOPPEL. — Three 
years after the expiration of its twenty-year franchise, an electric light com- 
pany sold out to the defendant, the transaction being approved by the state 
public service commission at a hearing in which the city participated. The 
defendant continued its operations, paid city taxes annually, and constructed 
improvements costing more than $41,000 without objection from the city. 
Several years later the state brought an original proceeding in the nature of 
quo warranto, on relation of the city, to oust the defendant. Held; that the 
city was estopped to deny the defendant’s authority to engage in the elec- 
trical business and to use the city streets. Ouster denied. State ex rel. City 
of Sikeston v. Missouri Utilities Co., 53 S. W.(2d) 394 (Mo. 1932). 

The hoiding follows decisions of other courts as well as a line of Missouri 
cases in recognizing an exception to the rule that estoppel should not op- 
erate against governmental agencies. Hagerstown v. Hagerstown Ry., 123 
Md. 183, 91 Atl. 170 (19:4), 7 A. L. R. 1248 (1920); City of St. Joseph 
v. St. Joseph Terminal R. R., 268 Mo. 47, 186 S. W. 1080 (1916). Contra: 
Louisville Trust Co. v. Cincinnati, 76 Fed. 296 (C. C. A. 6th, 1896). A 
further problem suggested by the decision is the duration of the franchise thus 
created. Grants of franchises which fail to express time limits are held by 
the federal courts to be in perpetuity. Covington v. South Covington St. 
Ry., 246 U. S. 413 (1918); Ohio Public Service Co. v. Ohio, 274 U. S. 12 
(1927); see Note (1931) 71 A. L. R. 121. But many state courts hold 
such grants to be at will. East Ohio Gas Co. v. Akron, 81 Ohio St. 33, 90 
N. E. 40 (1909); Mayor v. Houston Street Ry.,-83 Tex. 548, 19 S. W. 
127 (1892). Contra: People v. O’Brien, 111 N. Y. 1, 18 N. E. 692 (1888); 
Newsom v. Rainier, 94 Ore. 199, 185 Pac. 296 (1919). An analogy may be 
made to the doctrine entertained by some courts that the grantee of a 
parol license gains an irrevocable right by erecting improvements in reliance 
thereon. Heirs v. Mill Haven Co., 113 Ga. 1002, 39 S. E. 444 (1901); Rerick 
v. Kern, 14 S. & R. 267 (Pa. 1826). Contra: Hicks Bros. v. Swift Creek 
Mill Co., 133 Ala. 411, 31 So. 947 (1902); Crosdale v. Lanigan, 129 N. Y. 
604, 29 N. E. 824 (1892). It would seem, however, that since the Missouri 
statute permits a municipality to grant franchise rights for only twenty years, 
a franchise acquired by estoppel should be subject to this maximum limita- 
tion. Mo. Stat. ANN. (Vernon, 1932) p. 6049; cf. Note (1927) 41 Harv. L. 
REv. 236, 239. A new or continued right which arises impliedly after the 
expiration of a limited franchise has been said to be terminable at the will of 
either party by proper notice. See Laighton v. Carthage, 175 Fed. 145, 149 
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(C. C. S. W. D. Mo. 1909); Cedar Rapids Water Co. v. Cedar Rapids, 118 
Iowa 234, 259, 91 N. W. 1081, 1090 (1902); Owsley, Operation of a Public 
Utility after Expiration of the Franchise (1931) 65 U. S. L. Rev. 258; 
(1910) 23 Harv. L. Rev. 646. From this approach, the conclusion seems 
not unreasonable that the city should be estopped only for such time as is 
necessary for the utility to-terminate its operations without unjust sacrifice. 
However, the inference from the opinion in the instant case is that the es- 
toppel would operate for a longer period. 


ILLEGAL ConTRAcTSs — Errect oF ILLEGALITY — RECOVERY BY A THIRD 
Party ON RIGHTS ARISING FROM AN ILLEGAL TRANSACTION. — A bootlegger 
conveyed his home by absolute deed to the defendant, his wife, in order to 
avoid its possible subjection to a fine which might arise from his business. She 
agreed to hold a one-half interest in trust for the plaintiff, the grantor’s son, 
conveyance to be made to the plaintiff upon the grantor’s death. The boot- 
legger died, never having been arrested. The defendant refused to convey 
ahd when action was brought pleaded illegality. From a holding for the 
defendant, the plaintiff appealed. Held, that since the plaintiff sued as cestui 
que trust and not as heir or representative of the grantor, the illegality did not 
preclude recovery. Judgment reversed. Stiefvater v. Stiefvater, 53S. W. (2d) 
926 (Ky. 1932). 

The decision is apparently the first to permit a beneficiary to enforce an 
illegal trust or contract, and one case, on similar facts, has denied recovery. 
Owen v. Sharp, 12 Leigh 427 (Va. 1841). The present court was committed 
to the doctrine that a transaction to defraud creditors is unenforceable be- 
tween parties who are in pari delicto. Carson v. Beliles, 121 Ky. 294, 89 
S. W. 208 (1905); accord: Church v. Muir, 33 N. J. L. 318 (1869); McQuade 
v. Rosecrans, 36 Ohio St. 442 (1881). Contra: Stillings v. Turner, 153 Mass. 
534, 27 N. E. 671 (1891); Clemens v. Clemens, 28 Wis. 637 (1871). And the 
heirs of a party to illegality are likewise denied relief. White v. Hunter, 23 
N. H. 128 (1851); Spaulding v. Spaulding, 87 W. Va. 326, 104 S. E. 604 
(1920). But the present holding finds support in analogous cases, which 
permit a principal to recover property received by an agent in the course of 
an unlawful business, the policy of protecting a fiduciary relation prevailing 
over the rule against aiding illegality. Norton v. Blinn, 39 Ohio St. 145 
(1883); Hertzler v. Geigley, 196 Pa. 419, 46 Atl. 366 (1900); cf. Brooks v. 
Martin, 2 Wall. 70 (U. S. 1863); see 3 W1LLtston, Contracts (1920) § 1785. 
The comparative innocence of the plaintiff, frequently held a sufficient ground 
for enforcing illegal transactions, affords a further basis for the decision. See 
Woopwarp, Quasi Contracts (1913) § 136 et seg.; Notes (1913) 26 Harv. 
L. REv. 738; (1923) 23 Cov. L. Rev. 665. Thus, one who confers a benefit in 
ignorance of the unlawful quality of his act may recover the value of that 
benefit. Wright v. Crabbs, 78 Ind. 487 (1881); Hentig v. Staniforth, 5 M. 
& S. 122 (1816). And one may recover that which he has knowingly con- 
veyed for a fraudulent purpose, if he repents while the purpose, although 
unfulfilled, is still possible of accomplishment. Spring Co. v. Knowlton, 103 
U. S. 49 (1880); Greenberg v. Evening Post Ass’n, 91 Conn. 371, 99 Atl. 
1037 (1917). A similar recovery is allowed if the illegal transaction was 
induced by the fraud of the grantee. National Bank v. Petrie, 189 U. S. 423 
(1903); Wahl v. Taylor, 176 Iowa 353, 157 N. W. 867 (1916). And if a 
statute violated is aimed primarily at the act of the defendant, the plaintiff is 
granted like relief. Logan County Nat. Bank v. Townsend, 139 U. S. 67 
(1891); Stansfield v. Kunz, 62 Kan. 797, 64 Pac. 614 (1901). Such cases 
indicate a tendency, where the illegality is not of serious consequence, to 
subordinate the illegal element to the comparative equities between the 
parties. Cf. Wigmore, A Summary of Quasi-Contracts (1891) 25 Am. L. REv. 
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695, 712. Since, in the instant case, giving effect to the policy against aiding 
illegal transactions would unjustly enrich a guilty defendant and deny relief 
to an innocent plaintiff, the decision seems well founded, although it is prob- 
able that public interest would require the opposite conclusion if the illegality 
were substantially more serious. Cf. Hanauer v. Doane, 12 Wall. 342, 348 
(U. S. 1870); Tracy v. Talmage, 14 N. Y. 162, 181 (1856); KEENER, Quasi- 
Contracts (1893) 259. 


InyJuNcTIONS — Acts RESTRAINED: LEGAL PROCEEDINGS — JURISDICTION 
or Forum To ENJoIN CONTEMPT PROCEEDING ON ForREIGN DECREE EN- 
JOINING PROSECUTION OF LAwsuIT WITHIN STATE oF Forum.—An ad- 
ministratrix sued in Missouri under the Federal Employers’ Liability Act to re- 
cover damages for her husband’s wrongful death. The accident had occurred 
in Indiana, where the plaintiff and her husband resided, and where the de- 
fendant railway company was incorporated. The defendant obtained an in- 
junction from an Indiana court restraining the administratrix from prosecut- 
ing the Missouri action. In violation of the injunction, she continued the 
suit and obtained a judgment. The defendant then moved the Indiana court 
_ to issue a citation for contempt against her, whereupon she procured from 
the Missouri court an order restraining the defendant from prosecuting the 
citation. The railroad petitioned for a writ prohibiting execution of this 
restraining order and forbidding further exercise of jurisdiction in the pro- 
ceeding. A provisional rule issued. Held, that the court had no jurisdiction 
to enjoin the railroad company from prosecuting the contempt proceedings 
in Indiana. Rule made absolute. State ex rel. New York, C. & St. L. R. R. 
v. Nortoni, 55 S. W.(2d) 272 (Mo. 1932). 

The recognized power of equity to enjoin the exportation of causes like 
that in the present case is based upon the theory that the restraint, operating 
only in personam, does not interfere with the process of the foreign court. 
Ex parte Crandall, 53 F.(2d) 969 (C. C. A. 7th, 1931), certiorari denied, 
285 U. S. 540 (1932); cf. Cole v. Cunningham, 133 U. S. 107 (1890); see 
LEwIs AND SPELLING, INJUNCTIONS (1926) § 87. Accordingly, foreign courts 
have never felt themselves compelled to grant automatic extraterritorial effect 
to such injunctions under the “ full faith and credit ” clause. Frye v. Chicago, 
R. I. & P. Ry., 157 Minn. 52, 195 N. W. 629 (1923), certiorari denied, 263 
U. S. 723 (1924); see Foster, Place of Trial in Civil Actions (1930) 43 
Harv. L. Rev. 1217, 1245. Nor have considerations of comity generally 
persuaded such courts to recognize the injunction as a binding adjudication 
of the fact of inconvenience of forum; consequently suits brought in viola- 
tion of the decree are entertained. State ex rel. Bossung v. District Court, 
140 Minn. 494, 168 N. W. 589 (1918); Kepmer v. Cleveland, C. C. & St. L. 
Ry., 322 Mo. 299, 15 S. W.(2d) 825 (1929), certiorari denied, 280 U. S. 564 
(1929); see Conriict oF Laws RESTATEMENT (Proposed Final Draft, Am. 
L. Inst. 1930) § 493, comment (b). Contra: Fisher v. Pacific Mut. Life Ins. 
Co., 112 Miss. 30, 72 So. 846 (1916); Allen v. Chicago Great Western R. R., 
239 Ill. App. 38 (1925); see Note (1930) 39 YALE L. J. 719. The notion 
in these cases that the “ privileges and immunities ” clause of the Fourth 
Amendment required exercise of jurisdiction was dispelled by Douglas v. New 
York, N. H. & H.R. R., 279 U. S. 377 (1929), in which the Supreme Court 
sanctioned discretionary refusal of jurisdiction to nonresidents. But the 
policy of the forum in keeping its courts open to foreign suitors has appar- 
ently persisted as the basis for ignoring the foreign decree. Doyle v. North- 
ern Pac. Ry., 55 F.(2d) 708 (D. Minn. 1932); cf. Boright v. Chicago, R. I. 
& P. Ry., 180 Minn. 52, 230 N. W. 457 (1930); Foster, Place of Trial — 
Interstate Application of Intrastate Methods of Adjustment (1930) 44 
Harv. L. Rev. 41, 59. The instant case shows that the open door policy has 
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its limits. Though the forum will not affirmatively give effect to the injunction 
issuing from the litigant’s domicil, neither will it affirmatively attempt to im- 
peach its effectiveness within that domicil. Considerations of discretion, rather 
than lack of jurisdiction, would seem to be the sounder basis for this decision. 
The same reasoning which permits the Indiana court to enjoin the plaintiff 
from maintaining an action at law in Missouri would appear to afford a juris- 
dictional basis for a Missouri decree restraining the defendant from enforcing 
its equitable remedy in Indiana. And this device of counter-injunction has 
been utilized by a federal court which deemed a state decree prohibiting the 
exportation of a suit to be an encroachment upon its jurisdiction. Chicago, 
M. & St. P. Ry. v. Schendel, 292 Fed. 326 (C. C. A. 8th, 1923). The prac- 
tice, however, is one to be followed with great caution, for the potential num- 
ber of retaliatory cross-injunctions which might issue is unlimited. Cf. Peck 
v. Jenness, 7 How. 612, 625 (U. S. 1849); Mead v. Merritt, 2 Paige 402, 
405-06 (N. Y. 1831). And an injunction to forestall contempt proceedings 
abroad savors strongly of an invasion of the integrity of the foreign judiciary 
itself. Cf. Johnstown Mining Co. v. Morse, 44 Misc. 504, 508, 90 N. Y. Supp. 
107, 110 (1904). Where, as in the instant case, the policy of the locus 
stringently forbids exportation of litigation while that of the forum apparently 
welcomes importation, the court acts wisely in refusing to engender further 
antagonism which could result’ only in a jurisdictional impasse. 


Joint TorTFEASORS — CONTRIBUTION WHERE ONE COMPROMISES THE 
Ciarm. — The plaintiff, pending suits against it, compromised and paid claims 
of several passengers who were injured when its bus ran off the road. The 
plaintiff then brought suit for contribution from the defendant, alleging that 
the accident was the result of the concurrent negligence of its driver and the 
operator of the defendant’s truck. A Kentucky statute provided “ ‘That con- 


tribution between wrongdoers may be enforced where the wrong is a mere 
act of negligence and involves no moral turpitude.” Ky. Star. (Carroll, 1930) 
§ 484a. The plaintiff appealed from a dismissal of his petition. Held, that 
on showing that the defendant was jointly responsible for the injury the 
plaintiff was entitled to contribution. Judgment reversed. Consolidated 
Coach Corp. v. Burge, 54 S. W.(2d) 16 (Ky. Ct. of Appeals 1932). 

The instant decision would be impossible under most statutes, since they ex- 
pressly require a joint judgment as a condition precedent to contribution. See 
Legis. (1931) 45 Harv. L. REv. 369, 372. This requirement seems undesirable. 
See Leflar, Contribution and Indemnity Between Joint Tort-Feasors (1932) 
81 U. or Pa. L. REv. 130, 144 n.66; Legis. (1931) 45 Harv. L. Rev. 369, 372. 
In addition to Kentucky, North Carolina and Virginia do not expressly make 
contribution dependent on a judgment. N. C. Cope Ann. (Michie, 1931) 
§ 618; Va. Cope Ann. (Michie, 1930) § 5779. Nor is a joint judgment neces- 
sary in states which by decision permit contribution. Underwriters at Lloyd’s 
v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); Grant v. Asmuth, 195 Wis. 
458, 218 N. W. 834 (1928). That no judgment at all should be required 
seems equally desirable, and one court has previously so held in the absence 
of a contribution statute. Duluth, M. & N. Ry. v. McCarthy, 183 Minn. 414, 
236 N. W. 766 (1931). The Minnesota court found no valid distinction be- 
tween the present situation and those in which indemnity is allowed against 
a tortfeasor primarily responsible where the other compromises the claim. 
See id., at 418, 236 N. W. at 768; cf. Des Moines v. Des Moines Water Co., 
188 Iowa 24,175 N. W. 821 (1920); Alaska S.S. Co. v. Pacific Coast Gypsum 
Co., 71 Wash. 359, 128 Pac. 654 (1912). In the analogous situation of a 
common contractual obligation, payment by one obligor without a prior 
judgment has always been considered sufficient to entitle him to contribu- 
tion. Wright v. Rumph, 238 Fed. 138 (C. C. A. 5th, 1916); Keefer v. Valen- 
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tine, 199 Iowa 1337, 203 N. W. 787 (1925). See Note (1931) 18 Care. L. 
REV. 522, 527. Although in tort cases the amount of liability is fixed by an 
agreement to which the one from whom contribution is sought was not a 
party, his interests are adequately protected. The wrongdoer seeking con- 
tribution must prove his own liability, else the payment was voluntary and 
there can be no recovery. See Ankeny v. Moffett, 37 Minn. 109, 112, 33 
N. W. 320, 322 (1887); cf. Waters v. Waters, 110 Conn. 342, 148 Atl. 326 
(1930); Aberdeen Construction Co. v. City of Aberdeen, 84 Wash. 429, 147 
Pac. 2 (1915). Likewise he must establish the liability of the one from whom 
he seeks contribution. Grant v. Asmuth, supra; Zuiter v. O’Connell, 200 
Wis. 601, 229 N. W. 74 (1931). If questioned, the reasonableness of the 
compromise would be a third issue. The Kentucky court declares that the 
burden in this respect lies with the defendant. Cf. Duluth, M. & N. Ry. 
v. McCarthy, supra, at 418, 236 N. W. at 768. Although proof of the com- 
promise would, of course, amount to a prima facie case, it seems that logically 
the ultimate burden of showing its reasonableness should remain with the 
plaintiff. See Mallory S. S. Co. v. Druhan, 17 Ala. App. 365, 368, 84 So. 874, 
877 (1920). But the favor with which the law regards compromises, and the 
factual probability that the settlement will be reasonable, support the Ken- 
tucky view. Even if the compromise be held improvident, the defendant, 
as the court points out, should be liable for half the damages found to be 
proper by the jury in the contribution suit. 


LIBEL AND SLANDER — MALICE PvuBLICATION BY NEWSPAPER OF DeE- 
FAMATORY DIsPATCH REASONABLY BELIEVED TRUE. — The plaintiff alleged 
that the defendant newspaper had published Associated Press and Universal 
Service dispatches falsely stating that he had been indicted for illegal posses- 
sion of liquor. He alleged no special damages. The lower court sustained the 
defendant’s demurrer to the declaration, and the plaintiff appealed. Held, that 
the defendant newspaper was not liable, in the absence of special damage, for 
the publication of false and defamatory statements received from reputable 
news-gathering agencies unless it was guilty of negligence or actual malice. 
Judgment affirmed. Layne v. Tribune Co., 146 So. 234 (Fla. 1933). 

Although expressly condemning judicial legislation, the court apparently cre- 
ated a new category of libel. Seizing upon the traditional definition of libel 
as the malicious publication of defamatory statements, it reasoned that malice 
was an essential element of libel per se, and concluded that the circumstances 
of the case rebutted any such inference. Although actual ill will was prob- 
ably essential to liability at early common law, modern authorities agree that 
such proof is unnecessary except where the defendant has a qualified privilege. 
Bromage v. Prosser, 4 B. & C. 247 (1825); see Veeder, History and Theory of 
the Law of Defamation (1904) 4 Cot. L. REv. 33, 37; cf. Parson Prick’s Case 
(unreported), see Cro. Jac. 91. The word “ malicious ” has lingered in the. 
definition of libel, however, for courts have preferred a conclusive presump- 
tion of malice to an admission of its total irrelevance. See Veeder, supra, at 
36. But this fiction has not been suffered to continue unexposed. See Cole- 
man v. MacLennan, 78 Kan. 711, 740, 98 Pac. 281, 291 (1908); Bower, 
Cope or ACTIONABLE DEFAMATION (2d ed. 1923) 238. In support of its 
position, the instant court relied upon authorities which excused non-malicious 
repetition of slander where the speaker furnished his hearers with the source 
of his information. See Northampton’s Case, 12 Co. 132, 134 (1613); Mait- 
land v. Goldney, 2 East 426, 437, 438 (1802). But this doctrine has long 
since been repudiated at its source. M’Pherson v. Daniels, 10 B. & C. 263 
(1829). But cf. Haynes v. Leland, 29 Me. 233 (1848). The obvious imprac- 
ticability of requiring verification of intelligence received from distant points 
has led at least one writer to favor the result reached in the present case. See 
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2 CooLey, CoNSTITUTIONAL Limitations (8th ed. 1927) 940. But see Whit- 
tier, Mistake in the Law of Torts (1902) 15 Harv. L. REv. 335, 350. Reaction 
against the strict common-law rule is also illustrated by statutes limiting recov- 
ery to actual damages, when the publication of defamation beiieved true is fol- 
lowed by a retraction. See Cat. Crv. Cope (Deering, 1931) § 48a; Iowa 
Cope (1931) § 12414; Mass. Gen. Laws (1932) c. 231, §93. But the instant 
decision goes even further, for it denies the plaintiff nominal damages without 
affording him any other form of vindication. Nor can it be easily demon- 
strated that the rapid dissemination of news has heretofore been so hindered 
as to require such an innovation in the law. A newspaper in the position of 
the present defendant may introduce evidence of good faith in mitigation of 
damages. Hoboken Printing & Pub. Co. v. Kahn, 58 N. J. L. 359, 33 7 
382 (1895); McDonald v. Woodruff, Fed. Cas. No. 8 1770 (C. C. 

Ark. 1871); see Opcers, LIBEL AND SLANDER (6th ed. 1929) 323, 324, on 

Note (1931) 74 A. L. R. 738. Publishers unwilling to assume whatever risk 
remains may protect themselves by insurance or by contract from the con- 
sequences of such a eroye as this. Jewett Publishing Co. v. Butler, 


159 Mass. 517, 34 N. E. 1087 (1893). Cf. (1933) 33 Cov. L. Rev. 373. 


LIBEL AND SLANDER — PUBLICATION — Worps ACTIONABLE — Two PER- 
soNS ALTERNATIVELY ACCUSED OF CRIME.— The defendant, missing money 
from his store, stated to the plaintiff and another employee that one or the 
other of them must have taken it. No other person was present at the time. 
In a suit to recover damages for slander, the lower court directed a verdict for 
the defendant, and the plaintiff appealed. Held, that since the accusation was 
alternative, the plaintiff had not shown that the words were spoken of him; 
and that even if the evidence made this a proper issue for the jury, no publica- 
tion was proved. Judgment affirmed. Bull v. Collins, 54 S. W.(2d) 870 
(Tex. Civ. App. 1932). 

Where a plaintiff proves that defamatory matter was published of himself 
and others alternatively, but shows nothing indicating who was referred to, 
some authorities agree with the instant holding that he has failed to prove that 
the words apply to him. Chomley v. Watson, [1907] Vict. L. R. 502; see 
Boyd v. Healy, 109 Wash. 669, 187 Pac. 342 (1920); OpcERs, LIBEL AND 
SLANDER (6th ed. 1929) 24; cf. Kenworthy v. Journal Co., 117 Mo. App. 
327, 93 S. W. 882 (1906). But other decisions have allowed any one of the 
parties to recover upon proof that the statement was false as to all. Harrison 
v. Thornborough, 10 Mod. 196 (1713); Albrecht v. Burkholder, 18 Ont. R. 
287 (1889); see Bower, Cope or ACTIONABLE DEFAMATION (2d ed. 1923) 
11, 12. Practically, the latter view raises difficulties in its limitation. Cer- 
tainly it should not be extended to include cases where the group denounced 
is extremely large. Cf. Comes v. Cruce, 85 Ark. 79, 107 S. W. 185 (1908); 
Watson v. Detroit Journal Co., 143 Mich. 430, 107 N. W. 81 (1906); see 
NEWELL, LIBEL AND SLANDER (4th ed. 1924) § 220. But cf. Ortenberg v. 
Plamondon, 35 CAN. L. T. 262 (1914). But if the persons included in the 
charge are not so numerous as to make improbable its application to a par- 
ticular individual, relief to each member seems just. Cf. Wofford v. Meeks, 
129 Ala. 349, 30 So. 625 (1901); Levert v. Daily States Pub. Co., 123 La. 
594, 49 So. 206 (1909); Gidney v. Blake, 11 Johns. 54 (N. Y. 1814). The 
statement of the court that the plaintiff had shown no publication seems to 
overlook the basic reason for the action of slander. In the analogous case of 
a defamation of two persons jointly in their presence only, the meager author- 
ity is divided; some courts have reasoned that since both persons are involved 
in the defamation, there is no communication to a third person. Harbison v. 
Chicago, R. 1. & P. Ry., 327 Mo. 440, 37 S. W.(2d) 609 (1931); Wrought 
Tron Range Co. v. Boltz, 123 Miss. 550, 86 So. 354 (1920); see Starnes v. St. 
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Joseph Ry., Light, Heat & Power Co., 52 S. W.(2d) 852 (Mo. 1932). 
Contra: Marble v. Chapin, 132 Mass. 225 (1882). But the opposite result 
appears more realistic. Since the essence of the tort is degradation in the eyes 
of another and since each party, although himself charged, might well lose 
his respect for the other, the necessary publication “to a third person ” seems 
present. See Marble v. Chapin, supra, at 226. This reasoning appears par- 
ticularly applicable to the instant situation. Where the charge is alternative, 
each person, knowing himself to be innocent, would probably believe the other 
guilty. But the result of the present case could have been reached on the 
ground that the defendant’s employer relationship gave him in this circum- 
stance a qualified privilege. Cf. Montgomery Ward & Co. v. Watson, 55 
F.(2d) 184 (C. C. A. 4th, 1932); Hodgkins v. Gallagher, 122 Me. 112, 119 
Atl. (n (1922); Johnson v. Rudolph Wurlitzer Co., 197 Wis. 432, 222 N. W. 
451 (1928). 


MARRIAGE — NULLIFICATION ——- FRAUDULENT MISREPRESENTATION OF FI- 
NANCIAL STATUS AS GROUND FOR ANNULMENT. — By false representations 
that she possessed and would furnish the plaintiff with a sum of money to 
establish him in business, the defendant induced the plaintiff to marry her. 
The marriage was never consummated. In an uncontested action, the plain- 
tiff sought annulment on the ground of fraud. From a judgment affirming 
a dismissal of his complaint, the plaintiff appealed. Held, three judges dis- 
senting, that there was adequate ground for annulment. Judgment reversed. 
Shonfeld v. Shonfeld, 260 N. Y. 477, 184 N. E. 60 (1933). 

Most courts have deemed misrepresentation of wealth or social position 
an insufficient ground for annulment, whether the marriage be consummated 
or not. Mayer v. Mayer, 207 Cal. 685, 279 Pac. 783 (1929) (not consum- 
mated); Chipman v. Johnston, 237 Mass. 502, 130 N. E. 65 (1921); Wood- 
ward v. Heichelbech, 97 N. J. Eq. 253, 128 Atl. 169 (1925) (consummation 
said to be immaterial); see 1 BisHop, MARRIAGE, Divorce, AND SEPARATION 
(1891) §§ 459-60, 462; Note (1931) 75 A. L. R. 663. Contra: Robert v. 
Robert, 87 Misc. 629, 150 N. Y. Supp. 366 (1914); cf. Cox v. Cox, 110 Atl. 
924 (N. J. Ch. 1909) (not consummated). Concealment of a previous mar- 
riage terminated by divorce has likewise been held inadequate. Trask v. 
Trask, 114 Me. 60, 95 Atl. 352 (1915); Cassin v. Cassin, 264 Mass. 28, 161 
N. E. 603 (1928); see Note (1929) 58 A. L. R. 326. Contra: Weill v. Weill, 
104 Misc. 561, 172 N. Y. Supp. 589 (1918) (not consummated). Relief is 
usually granted only where the fraud closely concerns the sexual relation. 
See Vanneman, Annulment of Marriage for Fraud (1925) 9 Minn. L. REv. 
497, 514; cf. Emmerglick, Nullity of Marriage for Fraud (1931) 19 Ky. L. J. 
295. On the other hand, some jurisdictions have granted relief for con- 
cealment of criminality or of depravity of character. Brown v. Scott, 140 
Md. 258, 117 Atl. 114 (1922); O’Connell v. O’Connell, 201 App. Div. 338, 
194 N. Y. Supp. 265 (1922). Contra: Wier v. Still, 31 Iowa 107 (1870) 
(not consummated); Heath v. Heath, 159 Atl. 418 (N. H. 1932). And New 
York courts have set aside marriages induced by a fraudulent promise to 
follow the civil marriage with a religious ceremony. Watkins v. Watkins, 
197 App. Div. 489, 189 N. Y. Supp. 860 (1921) (not consummated) ; Aufiero 
v. Aufiero, 222 App. Div. 479, 226 N. Y. Supp. 611 (1928), (1928) 76 U. oF 
Pa. L. REv. 1002. Contra: Feinman v. Feinman, N. Y. L. J., Dec. 5, 1924, 
at 899 (Sp. T. 1925), (1925) 38 Harv. L. Rev. 833; Wells v. Talham, 180 
Wis. 654, 194 N. W. 36 (1923). Moreover, some judicial recognition has 
been given to the suggestion of commentators that unconsummated mar- 
riages should be as freely avoided as ordinary contracts. See Vsern v. 
Horter, 91 N. J. Eq. 189, 201, r10 Atl. 31, 36 (1920), (1920) 34 Harv. L. 
REv. 218 (not consummated); Svenson v. Svenson, 178 N. Y. 54, 57, 7° 
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N. E. 120, 121 (1904); 1 BisHop, op. cit. supra, §§ 456, 461; 2 NELSON, 
DIvoRCE AND SEPARATION (1895) §§ 600, 602, 612. The nature of the fraud 
requisite to annul a marriage is left for judicial determination even by 
statutes which, like that of New York, define marriage as a civil contract 
voidable for fraud. See, e.g., Cat. Crv. Cope (Deering, 1931) §§ 55, 82(4); 
Micu. Comp. Laws (1929) §§ 12691, 12724-25; N. Y. Dom. Ret. Law 
(1909) §§ 7(4), 10; N. Y. C. P. A. (1920) § 1139; 1 VeRNIER, AMERICAN 
Famity Laws (1932) §50. Under this act the New York courts have 
indicated that a marriage may be annulled for any fraud sufficient to set 
aside an ordinary contract. di Lorenzo v. di Lorenzo, 174 N. Y. 467, 67 
_N. E. 63 (1903); Libman v. Libman, 102 Misc. 443, 169 N. Y. Supp. 900 
(1918); see Crouch, Annulment of Marriage for Fraud in New York (1921) 
6 Corn. L. Q. 401, 405-06. The present opinion tends to remove the doubt 
cast by a recent dictum upon their continued adherence to this view. See 
Lapides v. Lapides, 254 N. Y.-73, 80, 171 N. E. g11, 913 (1930). Cf. Note 
(1932) 18 Corn. L. Q. 97; (1932) 32 Cox. L. Rev. 1240. 


MARSHALLING AssETS— RIGHT oF MortcAcor oF HoMESTEAD TO Mar- 
SHAL. — The defendant and her husband executed a purchase money mort- 
gage on a house bought by the husband, now deceased, and as additional 
security executed a separate mortgage on a tract of farm land. They occu- 
pied the purchased property as a homestead. When a bill to foreclose was 
filed, the defendant filed a cross-bill to compel the vendor’s assignee first to 
foreclose the mortgage on the farm land in order to protect the homestead. 
The appellate court ruled that the assets should be marshalled accordingly. 
Booker v. Booker, 220 Ala. 367, 125 So. 212 (1929). In an amended cross-bill 
alleging irregularities in the subsequent sale of the farm land the defendant 
prayed for a resale in conformity with the prior opinion. A demurrer to the 
cross-bill was overruled. Held, that the mortgagor was not entitled to have the 
securities marshalled to save her homestead. Decree reversed. Booker v. 
Booker, 144 So. 870 (Ala. 1932). 

In overruling its prior decision, the court reverts to the minority rule which 
it had previously followed. Bramlett v. Kyle, 168 Ala. 325, 52 So. 926 
(1910); cf. Searle v. Chapman, 121 Mass. 19 (1876). It reasons that the 
equitable principle of compelling a lienholder to resort to one security rather 
than another is framed for the protection of junior creditors and has no 
application as between creditor and debtor. Cf. Plain v. Roth, 107 Ill. 588, 
597 (1883). Courts which adopt the majority rule find equity on the mort- 
gagor’s side in the policy of preserving the homestead wherever possible. 
Chandler v. Young, 216 S. W. 484 (Tex. Civ. App. 1919); see Good v. Brown, 
40 Cal. App. 753, 756, 181 Pac. 802, 803 (1919); Note (1926) 44 A. L. R. 
758, 763; 3 FREEMAN, ExEcuTIoNs (1900) § 440. This equity is sometimes 
enforced even though the security of junior creditors on the non-exempt land 
is thereby impaired or destroyed. McLaughlin v. Hart, 46 Cal. 638 (1873); 
Frick Co. v. Ketels, 42 Kan. §27, 22 Pac. 580 (1889). Contra: Jones v. Dow, 
18 Wis. 241 (1864). And a number of statutes require the mortgagee to 
resort to the non-exempt securities before he can reach the homestead. See, 
e.g., Inu. Rev. Stat. (Cahill, 1931) c. 52, §4; Iowa Cope (1931) § rorss. 
But cf. Gaither v. Wilson, 164 Ill. 544, 46 N. E. 58 (1897). At least where, 
as in the instant case, conflicting interests of other creditors do not inter- 
vene, the majority rule seems preferable, for the mortgagee is not harmed 
by this forced departure from the strict letter of his contractual right. 
See Booker v. Booker, 220 Ala. 367, 368-69, 125 So. 212, 213 (1929). And 
the fact that the homestead is established after the execution of the mortgage 
seems immaterial, since the rule encompasses the policy of encouraging the 
acquisition of homesteads, Chandler v, Young, supra. 
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Rue AGAINST PERPETUITIES — ANIMAL Lives As “ Lives IN BEING” — 
Cuttinc Down Honorary Trust To LecAL Periop. — T by his will left to 
his executors and trustees a fund the income and principal of which were to 
be used for the care of his dogs at £4 per dog each year as long as any should 
live, with a gift over of the residue on the death of the last dog to the parish 
priest for masses. The executors asked for a judicial interpretation of the 
will. Held, that the gift over for masses was void for remoteness, and that 
the trust for the dogs was valid for twenty-one years. Matter of the Estate 
of Kelly, [1932] 1 Ir. R. 255 (High Court of Justice). 

In its holding that animal lives are not “lives in being ” within the defini- 
tion of the period of perpetuities, so that the gift for masses was void for 
remoteness, the instant decision, apparently the first on the point, is in accord 
with the opinion of the secondary authorities. See Gray, RULE AGAINST PER- 
PETUITIES (3d ed. 1915) § 906; Sweet, The Monstrous Regiment of the Rule 
Against Perpetuities (1906) 18 Jurm. REv. 132, 137. A recent New York 
case has indicated a similar view. See Matter of Howells, 145 Misc. 557, 
565, 260 N. Y. Supp. 598, 606 (1932). The refusal to speculate on the in- 
evitability of the dogs’ deaths within twenty-one years seems proper in view of 
the unwillingness of courts to recognize for purposes of the Rule such mani- 
fest probabilities as the sterility of a woman advanced in years. Jee v. 
Audley, 1 Cox Eq. Cas. 324 (1787); see GRAY, op. cit. supra, § 215. The will- 
ingness of the trustees to carry out the testator’s wishes made it unnecessary 
to consider the theoretical objection that should the trustees refuse to perform 
there would be no person entitled to compel them to do so. See Gray, op. 
cit. supra, §§ 894-909. But see Ames, The Failure of the Tilden Trust (1892) 

Harv. L. Rev. 389, 395; Smith, Honorary Trusts and the Rule Against 
Perpetuities (1930) 30 Cox. L. REv. 60,62. The court, following Jn re Dean, 
41 Ch. D. 552 (1889), allowed the executors to proceed. But such a trust, 
it said, must not extend beyond the period of perpetuities. Honorary trusts 
have usually been declared entirely void if they might last beyond this time. 
McCartney v. Jacobs, 288 Ill. 568, 123 N. E. 557, 4 A. L. R. 1124 (1919); 
Meehan v. Hurley, 51 R. I. 51, 150 Atl. 819 (1930); Small v. Torley, L. R. 
25 Ir. 388 (1890); see Smith, supra, at 63. Nevertheless, the definite pay- 
ment each year furnished the court with a plausible excuse for the division of 
the trust by years, enabling the funds to be applied for twenty-one years. 
An analogy to the present problem exists in the cases which effectuate the in- 
tent of a testator that an honorary trust shall last as long as the law allows 
by permitting the trustee to perform for the term in gross. Im re Hooper, 
[1932] 1 Ch. 38; Pirbright v. Salwey, [1896] W. N. 86 (Ch.). Although the 
courts generally refer to gifts for animals and tombstones as trusts, the nature 
of the interest created has been analyzed as a power. See Ames, supra, at 
395; Smith, supra, at 63. In the instant case such a power would be invalid 
under the Rule against Perpetuities because it may be exercised beyond the 
legal period. In re Hargreaves, 43 Ch. D. 401 (1890); see Gray, op. cit. 
supra, § 475. A power of this sort is usually held completely void. Hartson 
v. Elden, 50 N. J. Eq. 522, 26 Atl. 561 (1893); Ware v. Polhill, 11 Ves. 257 
(1805). But a dictum has indicated that the exercise of a like power within 
the period would be valid. Wood v. White, 4 Myl. & Cr. 460, 482-83 (1838). 
Support for the present decision is not restricted to this dictum, however, for 
it has been held that where the gift can be split into a series of powers those 
within the period are valid. Attemborough v. Attenborough, 1 K. & J. 
296 (1855). 


SUBROGATION — RIGHT OF SECOND MortTGAGEE To Assert City’s LIEN 
AFTER PAYING TAXES TO PREVENT FORECLOSURE OF First MortcAce. — Both 
first and second mortgages on a piece of realty were accelerable for non- 
payment of taxes. The second mortgagee paid certain taxes and assessments 
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which the mortgagor had failed to meet. Ina suit to foreclose the first mort- 
gage, the second mortgagee counterclaimed for a lien superior to that of the 
first mortgage to the amount of his payment, alleging that it had been 
made to prevent foreclosure of the first mortgage. The trial court granted the 
plaintiff’s motion for judgment on the pleadings, and the second mortgagee 
appealed. Held, that although he could add the amount of the payment to his 
mortgage debt, the second mortgagee could not be subrogated to the first lien 
of the city. Judgment affirmed. Lawyers Title & Guaranty Co. v. Claren, 237 
App. Div. 188, 260 N. Y. Supp. 847 (1932). 

The decision was rested on the ground that subrogation cannot be invoked 
against one who was not liable for the debt paid, but this principle would 
seem inapplicable since the counterclaim was for subrogation to a lien and not 
to a right in personam against the first mortgagee. Cf. Title Guaranty & 
Trust Co. v. Haven, 196 N. Y. 487, 89 N. E. 1082 (1909). Where a prior in- 
cumbrance has been paid off by a junior incumbrancer who has acted in 
order to safeguard his own interest in the security, he is usually accorded a lien 
in all respects similar to the one he has discharged. Rouse v. Zimmerman, 55 
N. D. 94, 212 N. W. 515 (1927); Skinkle v. Huffman, 52 Neb. 20, 71 N. W. 
1004 (1897); see SHELDON, SUBROGATION (2d ed. 1893) §12. But cf. 
Houghtelin v. Diehl, 47 Idaho 636, 277 Pac. 699 (1929), (1929) 43 Harv. L. 
REv. 147. Thus, a second mortgagee who discharges a tax lien may be subro- 
gated to the rights of the taxing power. Fiacre v. Chapman, 32 N. J. Eq. 463 
(1880) ; Fischer v. Woodruff, 25 Wash. 67, 64 Pac. 923 (1901); see 2 JONES, 
Mortcaces (8th ed. 1928) § 1381; Note (1929) 61 A. L. R. 601. Contra: 
Sperry v. Butler, 75 Conn. 369, 53 Atl. 899 (1903). And this is true though 
the first mortgage be accelerable for non-payment of taxes and assessments. 
Noeker v. Howry, 119 Mich. 626, 78 N. W. 669 (1899); Marks v. Baum Bldg. 
Co., 73 Okla. 264,175 Pac. 818 (1918). The instant court may have attached 
significance to the fact that payment resulted from a desire to prevent fore- 
closure of the first mortgage rather than from fear of foreclosure by the city. 
This distinction has been made the basis of a similar decision. Pearmain v. 
Mass. Hospital Life Ins. Co., 206 Mass. 377, 92 N. E. 497 (1910). But it 
is difficult to see why the case should turn on the second mortgagee’s motive. 
If the tax clause be construed to permit acceleration only where no one pays 
the taxes, payment by the second mortgagee, whatever motive may have 
prompted it, might »perate to prevent the first mortgagee from foreclosing 
and selling at the most opportune time. In this situation revival of the city’s 
lien might well seem unfair. Cf. Flower v. Bricker, 178 Ark. 764, 12 
S. W.(2d) 394 (1929). In the absence of such a showing, the rule of the 
instant case enriches the first mortgagee at the expense of the second, for the 
latter’s non-officious payment has relieved the land of the city’s incumbrance. 
Moreover, the policy of promoting collection of municipal revenue might be 
furthered by holding out to junior mortgagees the protection of the city’s lien. 


TRADE UNIONS — INTERNAL ADMINISTRATION — APPOINTMENT OF A RE- 
CEIVER DURING INTERNAL D1IssENSION. —In November, 1932, the Interna- 
tional Alliance of Theatrical Stage Employees and Moving Picture Machine 
Operators assumed control of Local 306 and removed its officers on grounds 
of fraud, extortion, and mismanagement. In an action to set aside these pro- 
ceedings, the deposed officers’ motion for an injunction pendente lite was - 
denied on condition that the International Alliance permit the local to elect 
temporary officers. Kaplan v. Elliot, 145 Misc. 863, 261 N. Y. Supp. 112 
(1932). The parent union’s complaint that internal dissension made a fair 
election impossible led the Supreme Court, of its own motion, to appoint 
receivers to administer the local’s affairs. Kaplan v. Elliot, N. Y. L. J., Dec. 
28, 1932, at 3015 (Sp. T. 1932). The Alliance, on reargument, unsuccessfully 
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assailed the power of the court to appoint receivers, and contended that the 
constitution and by-laws vested in it adequate power to manage the local in 
an emergency. Kaplan v. Elliot, N. Y. L. J., Jan. 5, 1933, at 57 (Sp. T. 
1933). An appeal was taken to the Appellate Division. Held, that the order 
be modified by striking out the provision for the appointment of receivers, 
on condition that the Alliance post a $500,000 bond to secure the funds of 
Local 306. Order modified, and, as modified, affirmed. Kaplan v. Elliot, 
N. Y. L. J., Jan. 24, 1933, at 456, 464 (mem. App. Div. 1933), N. Y. Times, 
Jan. 24, 1933, at 17. 

Had Local 306 been a business corporation, a similar lack of managing offi- 
cers and disruption of its organization might well have. prompted the court: 
to appoint receivers for its property. Cf. Taylor Finance Corp. v. Oregon 
Logging & Timber Co., 116 Ore. 440, 241 Pac. 388 (1925); N. Y. Gen. Corp. 
Law (1929) § 150(3); see 2 CLARK, Recervers (2d ed. 1929) § 747(d). The 
analogy would seem particularly apt when applied to an organization of 12,000 
members with an annual income of over $800,000. See Kaplan v. Elliot, 145 
Misc. at 865, 261 N. Y. Supp. at 114, 115; Note (1932) 46 Harv. L. Rev. 125, 
126 n.7._ While exact precedent is lacking, it has been held that a receiver 
may properly be appointed to take charge of the funds of a labor union which 
has been dissolved. Kealey v. Faulkner, 18 Ohio Dec. 498 (Cuyahoga C. P. 
1907). More compelling reasons for judicial intervention exist under the 
peculiar facts of the instant case. Since 1929 the internal affairs of Local 306 
have provoked widespread criticism in the press, investigation by the Ameri- 
can Federation of Labor, and constant litigation in the courts of New York. 
See Kaplan v. Elliot, 145 Misc. at 865, 261 N. Y. Supp. at 114; Mintz, Trade 
Union Abuses (1932) 6 St. Joun’s L. Rev. 272, 279; Note (1932) 46 Harv. 
L. Rev. 125, 132 nn.32, 33. Since the decree in the instant case, these con- 
ditions have culminated in the conviction of the former officers of Local 306 
on charges of criminal coercion. People v. Kaplan (unreported), see N. Y. 
Times, March 10, 1933, at 18 (Trial T. 1933). The prolonged delay of the 
International Alliance in remedying these abuses might justify judicial inter- 
vention in the interests of the members of the union and the public at large. 
See Kaplan v. Elliot, N. Y. L. J., Jan. §, 1933, at 57 (Sp. T. 1933); Mintz, 
supra, at 310; cf. Cochran v. Simmons, 177 Ky. 562, 197 S. W. 930 (1917); 
Blek v. Wilson, 145 Misc. 373, 377, 259 N. Y. Supp. 443, 448 (1932); Note 
(1930) 30 Cot. L. Rev. 1025. In view of these circumstances the appellate 
court’s decision reveals very forcefully how strong is the policy against judicial 
interference with the internal affairs of voluntary associations. See Chafee, 
The Internal Affairs of Associations Not for Profit (1930) 43 Harv. L. Rev. 
993 passim. The conditional form of the final decree seems to indicate that, 
although the court felt it had the power to appoint a receiver, it considered 
such action inadvisable. In an analogous situation the uniform rule is that 
an expelled member must exhaust remedies within the association before 
seeking the aid of the courts. Fish v. Huddell, 51 F.(2d) 319 (App. D. C. 
1931); Mulcahy v. Huddell; 272 Mass. 539, 172 N. E. 796 (1930); Bertucci 
v. United Cement Masons’ Union No. 1, 139 Misc. 703, 249 N. Y. Supp. 635 
(1931); cf. Walsche v. Sherlock, 110 N. J. Eq. 223, 159 Atl. 661 (1932); 
Polin v. Kaplan, 257 N: Y. 277, 177 N. E. 833 ( besa): Likewise, the present 
case may conceivably rest upon the fact that the constitution and by-laws 
. provided an available remedy. Under this view the instant decision would 
extend to assumption of control by the parent union the same judicial recog- 
nition which the later decree conferred upon that body’s ouster proceedings. 
Cf. Kaplan v. Elliot, N. Y. L. J., Jan. 31, 1933, at 612 (Sp. T. 1933). 
Nor could the court have been entirely uninfluenced by the character of the 
body with which it dealt. At the time of the decree Local 306 was engaged 
in aggressive, and frequently extra-legal campaigns against both employers 
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and other labor organizations. Cf., e.g., Esco Operating Corp. v. Kaplan, 144 
Misc. 646, 258 N. Y. Supp. 303 (1932), aff'd, 236 App. Div. 704, 259 N. Y. 
Supp. 1017 (mem. 1932); Stillwell Theatre v. Kaplan, 259 N.-Y. 405, 182 
N. E. 63 (1932), certiorari denied, 53 Sup. Ct. 397 (1933), Note (1932) 46 
Harv. L. Rev. #25. These circumstances would inevitably prove embarrassing 
to a court officer appointed to manage the local’s affairs. 


WorKMEN’s CoMPENSATION Acts — LIABILITY OF SPECIAL EMPLOYER. — 
The defendant hired from the decedent’s father trucks and drivers at a 
given price per hour. The work consisted in loading, hauling, and dumping 
gravel as required by the defendant’s foreman. The decedent, one of the 
drivers, had parked his truck on an incline preparatory to driving it under 
the defendant’s steam shovel, and had alighted when, due to either defective 
or insufficiently set brakes, the vehicle started forward and killed him. His 
administrator, suing under the state workmen’s compensation act, obtained 
judgment, from which the defendant appealed. Held, that the decedent was 
not entitled to compensation as a servant of the defendant. Judgment re- 
versed. Manock v. Amos D. Bridge’s Sons, 164 Atl. 211 (N. H. 1933). 
The applicable statute has the usual provision allowing recovery for in- 
juries “ arising out of and in the course of employment.” See N. H. Pus. 
Laws (1926) c. 178 §4. The court, however, apparently reasons that the 
right to control the conduct of the servant in operating and conditioning the 
truck rested in the general employer, that the accident resulted from this 
conduct, and that therefore the employment relationship necessary to hold 
the defendant liable was lacking. As between general and special employer, 
liability is ordinarily imposed upon the one having the right to control 
the services in which the workman is engaged at the time of the accident, 
without inquiry into the cause of the injury. Pigeon’s Case, 216 Mass. 51, 
102 N. E. 932 (1913); Persing v. Citizens Traction Co., 294 Pa. 230, 144 
Atl. 97 (1928); see Note (1925) 34 A. L. R. 768; 1 SCHNEIDER, WORKMEN’S 
COMPENSATION (1922) § 26. But cf. Robson v. Martin, 291 Pa. 426, 432, 
140 Atl. 339, 342 (1928). In making causation the test of liability the court 
seems to revert to common-law principles which properly determine liability 
to third persons, but which are alien to the purpose of the workmen’s com- 
pensation acts. Cf. The Standard Oil Co. v. Anderson, 212.U. S. 215 (1909); 
Hartell v. Simonson & Son Ca., 218 N. Y. 345, 113 N. E. 255 (1916) ; AGENCY 
RESTATEMENT (Tentative Draft, Am. L. Inst. 1930) § 452. Since the same 
court has previously indicated that responsibility for causing the accident is 
immaterial under the statute, it seems difficult to support the decision. Cf. 
Guay v. Company, 83 N. H. 392, 142 Atl. 697 (1928). 
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INTERNATIONAL LEGISLATION. Edited by Manley O. Hudson. Washington: 
Carnegie Endowment for International Peace. 1931. Four volumes. 
Pp. cxviii, 1-786; xix, 787-1544; xv, 1545-2277; xv, 2279-3218. $15.00. 

The reviewer recalls a meeting of the First Committee of the Assembly of 
the League of Nations in September, 1928, when M. Fromageot, speaking on 
codification, called attention to the progress of the previous ten years and 
suggested a collection of the provisions of various international legislative 
instruments into one code, which would signalize the international legislation 
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of which so many people, even statesmen, are still unaware. In some measure, 
this collection of texts serves the purpose of that proposal. It may prove an 
event of no small importance in the history of international law, a powerful 
stimulant for new efforts in new directions. Legislation as a source of inter- 
national law was nearly non-existent some eighty years ago, and it has long 
been ignored by eminent writers. Its importance is impressively illustrated 
for the first time in this work. These volumes will be extremely helpful to 
the international worker who will now be able to ascertain quickly the extent 
to which international legislation has reached or tried to reach. Here are pub- 
lished both ratified and unratified instruments, with both bibliographical refer- 
ences and full details about the exact date of each ratification or adhesion. 
The care with which the texts have been collected, both in French and Eng- 
lish, the chronological order of publication, the double lists (chronological and 
subject) which appear at the beginning of the first volume, and the excellence 
of the presentation, make this work the most precious tool one might desire. 

With such praise, I would close this review if I did not feel bound to follow 
the editor in some of the remarks which he makes in his valuable introduc- 
tion about the difficulties he had to meet, about the solutions he adopted for 
each of them, and about the more general problem of international legislation. 

(1) The first problem was to find a criterion by which to distinguish inter- 
national legislation from those agreements which do not possess legislative 
character. Section 4 of the introduction indicates that the term international 
legislation describes the contributions of international conferences at which 
states enact a law to govern their relations. I doubt whether such a defi- 
nition will meet with unanimous approval. Did Professor Hudson have in 
mind the negotiation of a treaty by means of a conference as a condition nec- 
essary to legislative character? That would have excluded, among others, the 
Pact of Paris for the renunciation of war, which appears in this publication. 
Did the author intend to attribute a legal character only to multipartite instru- 
ments? That would have been inconsistent with the statement in Section 5 
of his introduction that bipartite treaties or conventions may have a legis- 
lative character. The subtitle of the work, “ a collection of the texts of multi- 
partite international instruments of general interest”, seems to imply that 
the editor has adopted a double limitation, a formal one and a substantial one, 
so that we get only part of the multipartite conventions and part of the con- 
ventions of general interest. Yet the choice which has in fact been made 
points to the conclusion that the editor, though quite strict in respect to the 
formal limitation, has been very generous in his recognition of the general 
interest, so that few multipartite instruments, if any, were omitted. But one 
fails to understand why all such treaties should be deemed a part of inter- 
national legislation and similar conventions negotiated between two states 
be said to have no such character. Has an extradition treaty signed by France 
and Germany smaller influence on international legislation than a convention 
on extradition signed by four or five South American republics? 

In my opinion the distinction ought to have been quite a different one, less 
formal, more substantial. When three or more states agree on certain rules 
for their common interests, without affecting or pretending to affect, even in 
a later stage, the interests of other states, and without asserting that the same 
rules ought to be adhered to by the other states, I see no reason why the 
obligations so created ought to be considered as legislation. Legislation, inter- 
national as well as national, implies validity — be it only validity in spe — for 
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all the members of the community, international or national. For these rea- 
sons I should have dropped altogether the agreements regarding reparations 
and those providing for financial assistance or for the establishment of refu- 
gees. On the other hand, I should have inserted a convention like the Ouchy 
convention of 1932 between two states only, Holland and Belgium, since both 
states expressed therein their conviction as to what ought to be adopted by 
the, other members of the community of nations. The pact of mutual guar- 
antee done at Locarno has been rightly published since it does have certain 
general effects on the functions of the Council of the League of Nations. 

(2) The size of the publication might have been diminished had the editor 
not too generously given place to certain abortive treaties. The time limit 
of 1919-1929 might then have been widened and the few pre-war instruments 
still in force included. The collection would thus provide a complete text- 
book of actual international positive law and more closely approach the reali- 
zation of the code dreamed of at Geneva. 

The editor has taken care to note what ratifications or adhesions have been 
given for each instrument published. This is useful information, sometimes 
difficult to collect. Yet more details would in some cases be welcome. Law- 
yers and politicians are inquiring not only about the existence of international 
agreements and the date when they came into force, but also about the date 
of birth of the obligations for each party concerned. Many of these inter- 
national conventions may come into force and yet be open for later adhesions 
or ratifications which will bind the state concerned only from the date of 
such action. This information is given for some important conventions, like 
the Hague Convention of 1925 on Industrial Property, but for others we find 
only the list of ratifications deposited before the end of 1931. Similarly, we 
read that in some cases ratifications or adhesions were conditional or given 
with certain reservations, but nothing appears to indicate their substance, 
and the reader is left quite in the dark as to the extent of the obligations 
arising from such instruments. 

(3) One is astonished at one of the main difficulties with which Professor 
Hudson had to struggle: the fact that many conventions signed by members 
of the League of Nations have not been registered at the Secretariat of the 
League in accordance with Article 18 of the Covenant. That the officials of 
the Secretariat remain silent and inactive when members openly disregard 
their obligations under Article 18 does not do credit to the League. 

Another point of concern is the fact that the editor himself, when indicat- 
ing the date from which a convention is in force, does not consider whether 
it has or has not been registered in accordance with Article 18 of the Cove- 
nant; or, if it has, the date of such registration, even though all signatories 
are members of the League. Is this consistent with Article 18 of the Cove- 
nant which provides that “ no treaty or international agreement shall be bind- 
ing until so registered”? Indeed, the conventions fail, as a rule, to mention 
the registration when indicating the conditions of their coming into force, 
but is not this condition implicit, or, as the editor seemed inclined to admit 
in Section 3 of his introduction, does it not have a binding force which mem- 
bers of the League cannot derogate by special agreement? 

(4) In democratic quarters of Europe one frequently hears discussion con- 
cerning the need of a more democratic international organization; delegates 
ought to be elected by parliaments, not by governments; they ought to rep- 
resent the nation, not the government. I neglect here the moral and political 
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aspect of the question, but from the legal and technical side much may be 
said for some reform along that line. For the most part, international legis- 
lation has objects in common with national legislation, and its effect when 
in force is to amend such legislation. Hence the frequent opposition of par- 
liaments to adopt texts negotiated by officials, without their participation or 
consultation and which they are only to reject or approve. Closer codperation 
of the national legislative bodies with the governments for the purpose of 
international legislation would certainly facilitate the process of obtaining the 
subsequent support and approval of conventions by the parliaments. 

(5) There might be added, at least as a transitory reform, the admission of 
tacit consent, perhaps on certain conditions. It appears sound. Failure to 
ratify the law-making treaties is frequently due, not to any definite opposi- 
tion, but to the neglect and tardiness of govermental bodies. The admission 
of tacit consent might be dependent upon certain conditions, such as a quorum 
of ratifications and adhesions a bit higher than that required for their coming 
into force. The necessity of some such reform is felt most deeply with re- 
spect to revision of multilateral treaties. The solutions which have actually 
been adopted might be mentioned. An easy method to escape the condition 
of unanimity has been to build a new convention, quite independent of the 
old, and to leave the old one in force as long as some states wanted to remain 
under it; those states who were in favor of the new regulations can at the 
same time continue their relations with the former associates under the old 
rules. This has always led to confusion, and it cannot work where the old 
convention relates to the institution of some common administrative body, 
which cannot be governed by two different sets of rules at the same time. 

Efforts have been made to bring about a remedy. Of considerable impor- 
tance as a precedent is Article 26 of the Covenant of the League of Nations 
which provides for the coming into force of amendments when accepted by 
only a majority of the members, including those represented in the Council. 
How stupid that this procedure was not followed in the later Statute of the 
Court! Not until 1930 was a similar scheme, perhaps a better one, tried. At 
the Conference of Codification in 1930 an article was inserted in the Con- 
ventions for Nationality, by which later conferences will be entitled to decide 
on what conditions amended texts will come into force and with what effect 
for the parties to the old convention. The later conference is thus free to 
take whatever solution is dictated by the merits of the case. A similar view- 
point was expressed at a Congress on Industrial Property at London in May, 
1932, when the English group suggested an amendment to the Hague Conven- 
tions by which any change adopted by a four-fifths majority would be in- 
serted in the convention. But the benefits of such a reform were greatly 
diminished by the concessions which the authors of the amendment felt bound 
to make to the principle of sovereignty — that any state would be allowed to 
make reservations concerning the changes. 

The difficulty of amending the Statute of the Court also led some eminent 
jurists of the Assembly of the League to the rather surprising conclusion that 
states should be given only a certain period in which to express their decision 
upon adherence, their silence thereafter being considered as an affirmative 
answer. Yet it was felt by the majority that positive international law, and 
perhaps also the present constitution of many states, did not provide for such 
a tacit method of assuming new international obligations. One wonders if 
the Assembly or its First Committee was not too conservative. The Cove- 
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nant, read broadly, seems to imply that the Assembly, provided it is unani- 
mous, can adopt texts not submitted to ratification. Must we assume that 
conditions for adoption of conventions of secondary importance were in- 
tended to be more restrictive, less liberal, than those for the amendments 
to the Covenant itself, the very basis of the new international organization? 

My admiration for the work already accomplished in the field of interna- 
tional legislation, however, should not be considered as lessened by these 
remarks concerning the technical methods actually followed. I sincerely trust 
that the criticisms and suggestions concerning Professor Hudson’s collection 
will not be interpreted as diminishing my full appreciation expressed at the 
beginning. I earnestly hope that his publication will prove a stimulant which 
will push forward the legislative extension of international law. 


Henry A. 


THe AMERICAN DOCTRINE oF JuDICIAL Supremacy. By Charles Grove 
Haines. Second edition. Berkeley: The University of California Press. 
1932. Pp. xviii, 705. $6.00. 


Since the first edition of Professor Haines’ book was published in 1914, 
much has been written about the institution of judicial review in the United 
States, and several foreign countries have made a few’ tentative steps in the 
direction of experimenting with some variety of the judicial veto. This new 
material, together with the fact that the first edition has long been out of 
print, fully justifies this revised and considerably enlarged edition. 

Although some chapters have been rewritten, there are relatively few 
changes of major importance in the first half of the volume. Here Professor 
Haines gives what is clearly the most comprehensive survey of the origin 
and early growth of judicial review. The political philosophy out of which 
this extraordinary judicial power developed, its beginnings in the colonial, 
revolutionary, and constitution-making periods, and its growth between 
1789 and the end of the Civil War are all painstakingly discussed. Com- 
bined with this historical account of origins is a chapter containing an 
analysis of the principles involved in judicial review of the earlier type, and 
a survey of the literature of criticism during the Marshall period. 

With rare and relatively unimportant exceptions this historical survey is 
both thorough and judicious. Professor Haines does, I think, exaggerate 
somewhat the importance of the colonial precedents. His reference to the 
“few” cases of judicial review in the colonial period is hardly justified by 
the one dubious example on record, Giddings v. Brown.? Nor is the whole 
of the statement on the preceding page that “ At times the colonial courts 
did not hesitate to refuse to give effect to an order of the king or to resist 
an act. of Parliament deemed contrary to their rights as English subjects ” 
‘substantiated. Two cases are referred to in which the courts refused to 
carry out an order of the King in Council,® but there is apparently no 


* Belgian Senator ; Professor of International Law, University of Brussels; 
member of various Belgian Delegations to the Assembly of the League of ‘Nations. 


1 P. 57. 
2 This decision of a magistrate’s court in Massachusetts was, as the author says, 
subsequently reversed by the legislature. 3 Pp. 56-57. 
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recorded case in which they attempted to resist the enforcement of an act 
of Parliament. The author also gives a somewhat misleading impression of 
the workings of judicial review in discussing the effect upon the Supreme 
Court cf the appointments made by President Jackson and his successors up 
to the Civil War. He says that only a few acts of state legislatures were 
declared unconstitutional during that period. It is true that the relative 
mortality of such legislation contested before the Court was lower than in 
the preceding thirty years, but it is also true that the total number of acts 
declared invalid was greater.° 

For the period since the Civil War, Professor Haines does not attempt a 
complete quantitative study, although he quotes various sets of figures for 
particular subjects or periods,* and, on the basis of these, draws some 
generalizations about the expansion of judicial review, particularly with 
reference to due process of law and its kin. But if he does not attempt a 
more comprehensive factual survey than that included within the bounds 
of a single chapter,’ yet he does, in the next two, survey a mass of material 
critical of this expanded judicial réle. Critics of all kinds — dissenting 
justices, labor leaders, journalistic and academic liberals, politicians — and 
a variety of critical and constructive proposals are passed in review. With 
the significant exception that defenders of the recent judicial imperialism 
are almost entirely left out of the picture, these chapters afford an extremely 
inclusive and very useful collection of opinions on the workings of one of 
our most characteristic institutions. 

The author’s conclusions are presented in the final chapter, Some Theories 
and Fictions Involved in the Application of Judicial Review of Legislation. 
The traditional doctrine that the courts do not control the legislature but 
simply interpret the law is, he argues, an empty fiction. In practice they 
exercise political power. “They openly direct governmental activity by 
determining the trend of legislation affecting many phases of modern society. 
They have in fact come to treat as unconstitutional practically all legisla- 
tion which they deem unwise.”® Behind the ideas of those who advocate 
the retention of judicial review as now practiced in the United States is the 
assumption that the popular will is not to be trusted. The people and their 
legislative representatives have, he agrees, not infrequently been mistaken, 
but “the voice of the people is more to be relied upon than that of some 
self-appointed guardians whose chief claim to eminence is an arrogant con- 
fidence that they are endowed with a political acumen not vouchsafed to 
ordinary human beings.” ® But if he believes that the judges have grievously 
abused their power, he also believes that the proper remedy is self-limitation 
rather than changes in the Constitution or statutes. Judicial review should 
be “confined to the normal function of defining and applying the express 
requirements of written constitutions, concerning which few serious con- 
troversies arise, . . .”1° Presumably Professor Haines would include in the 
“express requirements ” the provisions distributing powers as between the 
federal government and the states. In this field there are, of course, frequent 


4 P. 390. 
5 See Moore, THE SUPREME CourT AND UNCONSTITUTIONAL LEGISLATION (1913) 
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and considerable difficulties of interpretation, but during the last thirty years 
or so, as contrasted with most of the nineteenth century, antagonism toward 
the practice of judicial review has been based upon opposition to its decisions 
which deal with the rights of persons and with legislation affecting those 
rights, rather than upon objection to its work as federal umpire. Excep- 
tions there are, but they are relatively few in number. 

A most useful feature of the book are the three lengthy appendices. The 
first consists of a description of all of the Supreme Court cases in which 
acts of Congress were held unconstitutional. The second contains quota- 
tions from the constitutions of practically all modern governments, together 
with comment concerning the extent to which judicial review is there 
practiced. Some twenty-nine states are classified under the rubric ‘“ Gov- 
ernments in which the Guardianship of the Constitution is conferred to a 
certain degree upon the Courts.” 11 The comment varies from a few lines to 
the ten or a dozen pages devoted to Canada and Australia. Twelve other 
states are treated as examples of systems in which the guardianship of the 
constitution belongs primarily to the legislative or executive departments.!? 
These, with the exception of France and Switzerland, are dealt with very 
briefly. This collection of constitutional provisions and the explanatory 
comments should be invaluable to the student of comparative public law. 
The third appendix is a quite extensive bibliography on judicial review in 
the United States and in a number of foreign countries. A table of cases 
and an adequate index are also included. 


BENJAMIN WRIGHT, Jr.* 


HANDBOOK OF THE LAw oF SALES. By Lawrence Vold. St. Paul: West Pub- 
lishing Co. 1931. Pp. ix, 623. $5.00. 

This new Hornbook takes the place of the earlier book by Tiffany,’ the 
second edition of which was published in 1908. In his preface Professor 
Vold points out five ways in which his book departs from the older one. 
Emphasis is placed primarily upon present-day material under the Uniform 
Sales Act; considerable space is devoted to conditional sales, trust receipts, 
and bulk sales statutes; recognition is given to the many situations in which 
property interests are divided between sellers and buyers for purposes of 
security; acknowledgment is made of the fact that a warranty is not neces- 
sarily promissory; and, where available authorities are conflicting, a func- 
tional perspective is taken.. A comparison of the two books bears out the 
author’s statement. The arrangement, organization, and treatment show 
many differences; the most noteworthy is Professor Vold’s grouping, in one 
chapter,” of all the topics of divided property interests, principally in con- 
nection with security and financing devices in the selling of goods. The new 
treatise contains the text of the Sales Act (including proposed amendments), 


11 Pp. 573-646. 

12 Pp. 647-62. 

* Assistant Professor of Government, Harvard University ; author of AMERICAN 
INTERPRETATIONS OF NATURAL LAw (1931). 


1 Turrany, Law oF SALEs (2d ed. 1908). 2 Ch. 4. 
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the Conditional Sales Act (the Sale of Goods Act has been omitted), a table 
of cases and an index. The references consist almost entirely of familiar lead- 
ing cases, and recent cases which are becoming as well, if not better, known, 
and which were decided for the most part under the Sales Act. New material 
on estoppel, conditional sales, trust receipts, and warranty has been added. 
Professor Vold’s book is an improvement over its predecessor and is a no- 
table addition to the Hornbook Series. 

Not only was there justification for a new Hornbook on Sales, but one 
was becoming almost necessary. The period since 1908 covers outstanding 
developments in the subject. In 1908 the Uniform Sales Act, drafted by 
Professor Williston, had just been recommended * by the Commissioners on 
Uniform State Laws and had been enacted by only three states. The Uni- 
form Conditional Sales Act was still ten years in the future. Williston’s 
treatise on Sales had not been written. By 1931 the Uniform Sales Act 
had been enacted in thirty-one states and two territories, and important 
amendments to that Act, proposed by the Commissioners, had been enacted 
in nine states. By 1931 the Uniform Conditional Sales Act had been en- 
acted in eight states and one territory. The period of the World War, and 
the years following it, gave rise to much sales litigation. Some of these 
cases presented old questions in new form, but many of them advanced 
original problems. New marketing devices developed and became widely 
used during the period of commercial expansion following the War. In 
1909, Professor Williston’s treatise on Sales was published in one volume. 
Fifteen years later, in 1924, after a large number of cases had been decided 
under the Sales Act, a second edition was published in two volumes. By 
1931 the Uniform Sales Act, very favorably received by the courts due in 
no small degree to Professor Williston’s treatise, had to a great extent ac- 
complished its purpose to make uniform the law of sales in the states. which 
had enacted it, and had influenced the law in other states. These matters 
are duly reflected in Professor Vold’s handbook. He acknowledges his in- 
debtedness equally to a “ combination of Professor Samuel Williston’s incom- 
parable mastery of the field of sales law with Dean Roscoe Pound’s func- 
tional perspective.” ¢ 

Professor Vold has produced an excellent Hornbook — brief, compact, well 
arranged, well written, up-to-date, and on the whole accurate. He has shown 
discrimination in his choice of case material. Some idea of the vast num- 
ber of cases involving Sales which come before the courts, and the conse- 
quent difficulty of mastering the material, may be obtained from an exam- 
ination of the topic of Sales in the third Decennial Digest. For the ten-year 
period 1916-1926, there will be found some 800 pages of double column, 
containing, on a fair estimate, over 12,000 digest entries. Professor Vold 
has shown, moreover, skill in his ability to give a satisfactory elementary 
treatment of the subject in the space of 504 pages. Perhaps the most unusual 
feature — for a book of this size—is the fact that the author has made a 
critical approach to many of the problems, going into the reasons underlying 
the rules of law, and has amplified difficult points. The reviewer finds much 
to praise, and little to criticize. Some criticism of a general nature, however, 
may be made. 

In his functional approach to the problems where there may be a sharp 
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conflict of authority, Professor Vold has sometimes, in order to support 
his own views, used available case authority to the limit of its reasonable 
application, if he has not, indeed, exceeded it. One example of this is found 
in his discussion of c.i.f. contracts made in combination with forward con- 
tracts for the resale of goods. It is to be inferred from the discussion on 
page 221 that a seller, in performance of a c.i.f. contract, should be able to 
tender to his buyer documents which he has received from his own seller 
under another contract, even though at the time of the tender the goods . 
had been destroyed to the knowledge of the parties and there had been no 
appropriation of any property interest to his buyer. For that proposition re- 
liance is placed upon Groom, Lid. v. Barber.5 Although it may be admitted 
that the English courts have had to deal with c.i.f. contracts over a longer 
period of time and in many more cases than have the American courts, the 
English law consequently having perhaps reached a more highly developed 
stage, and that there is general language in the case cited that would support 
the proposition, the case itself can, and should properly, be supported on the 
peculiar provisions of the particular contract. Subsequent English cases 
have not shown any tendency to relax the requirement of strict compliance 
with the terms of a c.i.f. transaction. 

Professor Vold also properly points out that a warranty may rest on some- 
thing other than a promise, but he uses an expression which seems to the 
reviewer unfortunate. Following Professor Williston, who made it very 
clear that he meant to include in the phrase “ obligation imposed by law 
irrespective of intention to contract ” all warranties that were not based on 
express promise, Professor Vold, without being so clear, speaks of warranty 
obligations that are “ independently imposed by law.” ® Whether a warranty 
is based upon an express promise or an affirmation, or rests upon an implica- 
tion, it would seem that the duty is imposed by law in all cases, but imposed 
not, as one might infer from the phrase, because of an absolute rule of law 
resting upon some public policy, which is controlling regardless of what the 
parties have agreed to, but because of the acts of the parties in the particular 
transaction, the rule of law being a presumptive standard of conduct.’ Ter- 
minology of this kind has led to some difficulties and much queer reasoning 
in the judicial treatment of the recent widespread use of contractual pro- 
visions disclaiming warranty obligations, and also in the application of the 
parol evidence rule to exclude oral warranties where there is a written con- 
tract. Particularly in connection with the parol evidence rule, Professor 
Vold takes the position that it should have no application to warranties “ in- 
dependently imposed by law”, by which he apparently means that the parol 
evidence rule should properly apply only to exclude express promissory war- 
ranties; and he states, “‘ This viewpoint regarding the application of the parol 
evidence rule has in several decisions been recognized as sound, and can be 
expected more largely to prevail as the true nature of warranty as including 
obligations independently imposed by law becomes more widely and readily 


5 [rors] 1 K. B. 316. 

6 P. 440. 

7 Section 13 of the Uniform Sales Act (implied warranties of title) expressly 
adds “ unless a contrary intention appears”. Sections 14, 15, and 16 contain no 
such proviso, but section 71 provides, in general, that an obligation by implication 
of law may be negatived by express agreement, course of dealing between the 
parties, or custom. 
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recognized ”.8 He cites for this proposition three cases, the latest of which 
is the recent case of Barrett Co. v. Panther Rubber Manufacturing Co.,°® 
where, in this connection, the discussion is concerned with whether or not 
the parol evidence rule excludes an implied warranty of fitness for a par- 
ticular purpose. The distinction between express warranty and implied war- 
ranty for the purposes of the parol evidence rule is not new. It was implicit 
in Seitz v. Brewers’ Refrigerating Co.,1° one of the early and leading cases 
on the subject.11_ It would seem to be well settled now in most jurisdictions 
that the parol evidence rule does not exclude implied warranties even though 
the implied warranty is one of fitness for a particular purpose, which often 
is hardly distinguishable from an express warranty. The distinction between 
an express promissory warranty and an express affirmation warranty for the 
purpose of the parol evidence rule was advocated by Professor Williston in 
the first edition of his treatise and again in the second edition.12 There is, 
however, even today, almost no judicial authority for it, and much against it. 
Fraud, however, will make such affirmations admissible although the same 
affirmation would not be admissible if it were a matter of warranty only.1* 

Some further criticism may be made that Professor Vold has not utilized 
as fully as would seem desirable the wealth of important material in the law 
reviews. He has referred to a number of the better known articles in them, 
but their notes and comments on recent cases are seldom, if ever, cited. 
Some notes are as important as some articles. As for less important notes 
and recent case comments, it would be a simple matter to include a reference 
in parentheses after the citation of the case. In the opinion of the reviewer 
this would be more useful than to put in parentheses, as Professor Vold has 
generally done, the commodity which was the subject matter of the trans- 


action. 
E. McCurpy * 


Province AND Court Recorps or Maine. Vol. II. Edited by Charles 
Thornton Libby. Portland: Maine Historical Society. 1931. Pp. xlviii, 
559. $10.00. 

The series, of which this volume is the second among three, is a valuable 
addition to the now happily lengthening shelf of records, competently edited 
and indexed, of early colonial courts. Volume I, published in 1928, contained 
entries for the periods— between March, 1636, and May, 1668 — during 
which Maine enjoyed a government independent of the colony of Massachus- 
etts Bay. Volume II, following the same plan of subordinating chronology to 
the canon of political control, extends over the period from June, 1653, to 
September, 1679, during which, save principally for a four-year interruption 


8 P. 4 
9 24 Pica) 329 (C. C. A. 1st, 1928). 
10 U.S. 510 (1891). 
~ os also Gillespie Bros. & Co. v. Cheney, Eggar & Co., [1896] 2 Q. B. 59. 
12 
18 See Ferguson v. Koch, 204 Cal. 342, 268 Pac. 342 (1928); Note (1929) 58 
A. L. R. 1181; See also Bareham & McFarland, Inc. v. Kane, 228 App. Div. 396, 
240 N. Y. Supp. 123 (1930). 

* Professor of Law, Harvard Law School; editor, with Samuel Williston, of 
CasEs on SALES (1932). 
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beginning in 1664, Maine was governed from the Bay colony as York County, 
Massachusetts. The forthcoming third volume, dealing with the records of 
the province of Maine under President Danforth and Governor Andros, will 
carry on the story to 1718. The whole series, “ undertaken by the Maine 
Historical Society with aid from the State, is . . . designed to include all of 
our province and court records back of those printed as Volume V of York 
Deeds.” + 

The greater part of the records are of proceedings in the county court, 
which was held, for the most part annually, at York in late June or early 
July. Records for the same period of the court of associates, a court of 
limited jurisdiction sitting without a jury and held at various places at more 
frequent intervals, are also included, together with sundry proceedings before 
magistrates. These tribunals were engaged in the ordinary criminal and civil 
business, including probate, and they exercised manifold administrative and 
even legislative functions as well. Inventories and accounts of executors and 
administrators, wills, deeds, bonds, and other instruments shed new and im- 
portant light on judicial and business practice, prices, property values, and 
the character of estates. The records of proceedings themselves are more 
informative than those in many other colonies, less informative than in some. 
They state in criminal cases the charge and the judgment; in civil cases the 
cause of action, often in more detail than the bare form of action, and the 
disposition. In some instances further details enable the piecing together of a 
more complete picture, although no cases occur — as in the earlier volume — 
in which the pleadings are stated, and only occasional depositions give light 
as to the evidence. 

The utility and the pleasure of the book, as of its predecessor, are immeas- 
urably enhanced by a lengthy preface and by other evidences throughout, in 
footnotes and text, of Mr. Libby’s painstaking, crabbed, mellow, witty, and 
wholly delightful scholarship. Of material in the present preface of interest 
to lawyers — none of it is uninteresting to the legal historian — the most note- 
worthy is that devoted to the law of limitation of real actions in its relation 
to the “exploitation” of settlers by Massachusetts claimants under early 
patents, and to the resultant acrimony long cherished by the downeasterners 
toward the Bay State.” 

Primarily Mr. Libby’s attitude is not that of the lawyer, but of the his- | 
torian, genealogist, and antiquarian. Thus, “a disposition to defend” the 
principal Recorder during the period of these records “from the criticism, 
or ridicule, of some who do not realize what English speech was ” in that day 
prompts him to a learned and informative disquisition on the history of 
English grammar and spelling.* The fear that “ descendants searching these 
pages for their ancestors ... [may] have their sensibilities jabbed and 
family pride pricked needlessly ” leads him to an explanation of the marriage 
customs of the period, and of the engaging institution of “ precontract ” and 
its relation to “the marvellous prolificacy which so quickly populated New 
England.” * There is discussion of the variant meanings of expressions about 
“pay” and the problems created by an inadequate circulating medium,® of 


1 Vol. I, p. viii. The sixteen volumes of York Deeds were published between 
1887 and 1908; Volume V in 1889. 
2 Pp. xxiii 4 Pp. xlii-xlv. 
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“elections . . . held, or played, with what we call ‘loaded dice’”,® and of 
religious tolerance and intolerance.’ A passage ® on the annexationist move- 
ment in Massachusetts thus summarizes “the four strings to the Massachu- 
setts bow which won over their opponents without shooting an arrow”: 
“ (1) courts for the just and unpurchasable trial of private lawsuits, (2) effec- 
tive police protection from murderers and other rank felons, (3) adequate 
force against pirates and Indian or foreign enemies, (4) their democratic 
principle of the land for the people.” 

Mr. Libby’s preface discloses the success with which he has tilled his own 
fields. They afford equal and undiminished fruitfulness to others. Records 
such as these may be brought to the service of many diverse purposes. Those 
of English courts, to give one of the more recent and curious instances, are just 
being discovered by the literary biographers.® Historians, social, political, and 
economic, have made scarcely a beginning of their harvest. In this country 
law itself shares the reproach of neglect. To the removal of that reproach 
the editing of the available records, now proceeding apace, is the essential 
first step. 

Henry M. Hart, Jr.* 


Crime, Law AnD Science. By Jerome Michael and Mortimer J. 
Adler. New York: Harcourt, Brace and Company. 1933. Pp. xxix, 440. 
$3.50. 

A number of crime surveys have been conducted in the field; this is a 
complete crime survey conducted in a library. It resolves the chaos in 
the subject matters of criminology and criminal justice, and defines their 
relationship to the social sciences. The Bureau of Social Hygiene * assigned 
to the authors the task of critically evaluating typical researches in crim- 
inology, of determining the fundamentals of a proper methodology for a 
study of the etiology of crime and its treatment, and of reporting on the 
feasibility and scope of an Institute of Criminology and Criminal Justice. 
All this Professors Michael and Adler have attempted to do, and more. 

They have taken the opportunity to write a discursive essay on method- 
ology in the sciences, as well as to discourse upon the meanings of words. It 
- is the theme of the methodological exposition that “true” science is based 
neither upon unorganized observation nor upon aimless trial and error. Truly 
empirical science requires, rather, a structure of formal propositions. “A 
science cannot come into existence in a given field until a theory or an 
analysis has been constructed. Prior to the existence of a theory, it is 
impossible for scientific work to,be done.”? “ Raw empiricism” must be 


6 Pp. xxiv—xxxvi. 7 Pp. xxvi-xl. 8 Pp. xxxi-xxxiv. 

® See Sisson, EccLes, and Jones, THomas LopcE AND OTHER ELIZABETHANS 
(1933) ; Hotson, SHAKESPEARE VERSUS SHALLOW (1931). 

* Assistant Professor of Legal History, Harvard Law School. 


1 The study was made under the auspices of the Columbia Law School. See 
Report OF THE DEAN OF THE SCHOOL oF LAW FOR THE PERIOD ENDING JUNE 30, 
1932, at 6-7. 

2 P. 65. Many writers on scientific method are cited, but the famous Book VI 
of Mr, System or Locic (goth ed. 1875), is intentionally omitted, because “ he 
is the source of the confusions which ... have become current in the social 
sciences.” P. 56n. 
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avoided or criminology will never become a science.* The point is a good 
one, but is neither so novel nor so esoteric as to demand the extended ex- 
planation it receives. In this first part of the book the authors suffer, at 
times, from a self-conscious preoccupation with verbalism. 

Criminology is described as a “ subject matter dependent upon the subject 
matters of psychology and sociology.”* But, we are told, neither psy- 
chology ® nor sociology (the study of man’s environment) are empirical 
sciences. Each must be recreated by truly empirical methods. The scheme 
of recreation is not divulged, however, for the authors are apparently con- 
tent to confine their observations to a discourse on method. That is, of course, 
their prerogative, but one would have liked to hear the beginnings of a system 
of postulational thinking on crime from authors as versatile as these. 

After a discussion of the conditions of a science of criminology, many re- 
searches in the etiology of crime are described and criticized. This critique 
is highly valuable. It demonstrates the lack of uniformity in descriptive 
reporting, the frailties of human observation, the inaccuracies implicit in the 
method of sampling, the inadequacy of control groups employed, and the 
statistical incompleteness of the simple coefficient of correlation. In the large, 
the criticism is pointed and effective, but, however valid, it is not always 
reassuring. The criticism of the use of control groups in some of the more 
careful researches is an instance in point.* Postulating that it is necessary 
. to equate a greater number of variables than has yet been done, there is no 
clear suggestion as to the manner of execution.? Certainly, some workers on 
etiological problems of crime have recognized the desirability of taking into 
account in one study such factors as heredity, pathological disorders, environ- 
ment, family life, and economic status. The technical problem is how to 
isolate these factors and how to give them proper weight. The suggestion 
that completely adequate control groups have not yet been employed would 
probably draw few to refute it. 

So, too, of the chapters on treatment of offenders. The validity of treat- 
ments as effecting deterrence and reformation will be determined only by 
some method which can weigh the effects of particular modes of treatment 
upon actual offenders and upon the potential criminal class. In an admirable 
series of analyses the authors explain, first, the danger in mere speculation 
upon the results of penological techniques, emphasizing the human factors 
in administration; and, second, the inadequacy of specific researches. The 


8 “By raw empiricism we mean an exclusive emphasis upon observation to 
the total neglect of the abstractions of analysis.” P. 69. Such an extremely 
limited view of empirical method is scarcely that of many of the researches 
criticized. It is reminiscent, rather, of the “empirical” school of medicine of 
the time of Galen. 

5 The authors assert that the methodology of experimental psychological re- 
search is defective because (1) the data resulting from observation and measure- 
ment has not yielded a single significant conclusion and (2) it has never been 
assimilated by any of the so-called theories competing in the field. P. 82. As 
far as analysis in this particular volume is concerned this remains wholly an ex 
cathedra judgment. 

® See pp. 109, III, 144, 149, 157, 159, 160. 

7 “A control group is said to be defective when it fails to equate one or more 
relevant variables associated in the causation of the phenomenon, but not under 
statistical scrutiny.” PP. 104n. The problem is to determine which variables are 
relevant, and how variables concededly relevant are to be weighted, 
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latter are invalid because (a) crime rates and rates of recidivism were in- 

accurate; (b) the groups compared were not homogeneous with respect to 

relevant factors; (c) parole researches were defective because of the hetero- 

genity of factors, the non-exclusive character of classifications, the improper 

keeping of records, and the indefiniteness of meaning of “ parole viola- 

tion.” We are advised, therefore, that what we need is knowledge of the 

effects of treatment. Unfortunately, no calculus is projected to satisfy those 

who yearn for probability. 

- Professors Michael and Adler believe that problems of the administration 

of criminal law may be solved, unlike problems of the etiology of criminal 

behavior, by the application of common sense. Quantitative researches in 

administration lack scientific validity, but descriptive researches afford a 

sufficient basis for common sense judgments on the institutions of criminal 

administration. Reform need not wait, therefore, upon a science that may be 

long delayed. 

' Even in the realm of methodological theory the desire for prognosis cannot 
be eliminated. The authors are sanguine for their truly empirical science, 
although they admit it may never come into being. From the evidence in 
this book there is little foundation for optimism, except a belief in the 
universal validity of the intellectual process. 

What makes one man a criminal and his brother a judge must have fasci- 
nated men long before the days of articulate query. Even if we date modern 
criminology from Lombroso, more than half a century of intensive applica- 
tion has elapsed since his chief work. The present volume supplies an 
excellent analysis of the work that has been done; but in so doing it also tilts 
at windmills. For every existing technique there is a criticism that is valid. 
And, despite the proposal of an Institute of Criminology, the ineluctable 
factors of man’s maladjustment to society remain beyond reach. 

The authors conclude that criminology, afflicted with a disease of miscon- 
ceptions, needs an institute to cure it. Organized research is, of course, 
desirable. The magnitude of the task requires the participation of scientists 
from different fields. Yet, before a project is actually undertaken, some 
indications ought to be had of the framework of the projected research. 
This volume represents a study of three years. The authors are familiar 
with past researches. Professor Adler, moreover, was not only formerly an 
experimental psychologist himself, but he is also a logician interested in 
methodology.® If, indeed, “the intangibility and elusiveness of social phe- 
nomena is merely a function of our lack of skill and ingenuity in devising 
techniques of precise observation,” ® the book would be more valuable if it 
had made a contribution in the direction of technique. The only discouraging 
feature of the volume is that such contribution is lacking. As far as this 
report is concerned it points the way, but the development of the postula- 
tional thinking *° which must precede the limited empiricism of observation 
may still be the product of individual genius rather than of an institute. 
Professors Michael and Adler have rendered distinguished service in bringing 
us to Jordan. We must still find our own way across. 


Murray GurreIn.* 


8 See Apter, Diatectic (1927). 9 P. 72, 
10 See Keyser, THINKING ABOUT THINKING (1926). 


* Assistant United States Attorney, Southern District of New York. 
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Cases IN Equity JURISPRUDENCE. By Charles A. Keigwin. Rochester: The 
Lawyers Co-operative Publishing Co. 1933. Pp. xiv, 1292. $6.00. 


The editor of this volume states that it is his purpose to present the “ in- 
stitutes ” of equity? and to “develop equitable principles, rather than to 
enlarge upon the adaptation of those principles to particular subject matters.” ? 
In order, presumably, to carry out this purpose, he has gone back to the 
general arrangement and order of treatment of the subject followed in the 
older textbooks and in at least one early casebook— James Brown Scott’s 
Cases on Equity Jurisdiction * — now obsolete. The first part of the present 
volume, entitled The Jurisdiction of Equity, includes a heterogeneous mass 
of material on the reasons for and scope of equity jurisdiction and its “ limits ”. 
The second part, entitled Principles of Adjudication, contains chapters on vari- 
ous of the maxims of equity. The third part, Equitable Rights, presents 
material on fraud, accident (including, somewhat surprisingly, relief against 
penalties and forfeitures not due to accident), and mistake. The fourth and 
last part, Equitable Remedies, deals with “injunctions ” (more accurately, 
equitable relief against torts), specific performance, interpleader, and bills 
quia timet. 

This old-fashioned arrangement necessarily results in a large amount of 
duplication. Examples may be found in the material on relief against the 
omission of seals,* on recovery upon lost specialties,® on equitable replevin of 
unique chattels,® on waiver of objections to equity jurisdiction,” and on equi- 
table relief against waste. Moreover, the editor has found it necessary to 
make some rather forced groupings of his materials in order to fit them into 
the Procrustean bed of his scheme of arrangement. Thus, cases on unfair 
competition ® are included in a section on The Balance of Convenience, in a 
chapter dealing with equitable relief against torts; decisions on the validity of 
contracts not to compete ?° are included in a section on Fraud from the 
Nature of the Bargain, in a chapter entitled Fraud; Willard v. Tayloe ™ ap- 
pears 1? in a chapter entitled The Requirement of Doing Equity, while the 
editor’s other cases on hardship appear 1* in his chapter on Specific Perform- 
ance, under the section heading General Requisites of the Contract. The 
arrangement of the volume seems especially unfortunate in its effect on the 
editor’s treatment of equitable conversion. The cases on this topic are pre- 
sented *:in a chapter entitled Equity Regards as Done What Ought to be 
Done, before the student has had any material whatever on the specific per- 
formance of contracts; and cases on conversion by contract and conversion 
by will are indiscriminately jumbled together without apparent recognition 
of the fact that the two doctrines have only a formal unity. 

Aside from its obsolete and unsatisfactory arrangement, Professor Keigwin’s 
volume is well edited. The cases seem teachable, and include some valuable 
recent decisions.1> The footnote material is useful, although more attention to 


1p. iii. 8 Pp. 250-54, 931-40. 

2 Pf. iv. bs Pp. 1003-07. 

8 (1906). 10 Pp. 667-73. 

* Pp. 15-16, 471-73, 738-40. 2.3 rae 557 (U.S. 1870). 

5 Pp. 18, 736-38. 12 p, 

® Pp. 33-34, 1014-18. 18 Pp. 7038-46, 1050-53, 1057-67. 

7 Pp. 81-94, 327-37. 14 Pp. 510-53. 

15 See, e.g., Ebsany Gypsum Co. v. Ruby, 256 N. Y. 406, 176 N. E. 820 (1931) 
(situs of a patent) p. 375 [cf. Wilson v. Martin-Wilson Automatic Fire 


i 
i 
: 
i 
| 
j 
i 
4 
4 


1054 HARVARD LAW REVIEW 


the law review literature would have increased its utility. One serious defect, 
however, is the editor’s admitted habitual practice 1° of rewriting and simpli- 
‘fying the facts of the cases which he reprints. Such pre-digested material is 
not the stuff upon which to nourish law students who are on a case-system diet. 


P. Srmpson.* 


Las Srete Partmpas. Translation and notes by Samuel Parsons Scott. Intro- 
duction, table of contents, and index by Charles Sumner Lobingier. 
Bibliography by John Vance. Chicago: Commerce Clearing House. 
1931. Pp. xcvii, 1505. $15.00. 


At a glance this volume gives notice that it is not to be viewed —or re- 
viewed —in the manner of books prepared for the American lawyer’s ordi- 
nary needs. Here is an altogether unusual piece of work, the first complete 
translation of a text written in a remote country, at a remote time, and for 
readers whose needs and tastes seem to us now quite as far removed from 
our own as either the time or the country. Obviously, to give to such a book 
a just appraisal is difficult. 

The country was Spain. The time was the thirteenth century — the time 
of Bracton. The needs and tastes.of the readers, as shown by the vast popu- 
larity of the book, were that the law should be combined with kindred topics, 
restated, and discussed; not briefly, but with elaborateness and repetition. 
In later days this ancient classic has not been free from criticism for ver- 
bosity and similar qualities; + but the sympathetic reader will certify that 
its literary style does not actually approximate that of the medieval romances 
of chivalry ridiculed by Cervantes in the opening chapters of Don Quixote. 
Although the treatise is too vast for the busy lawyer to read from cover to 
cover, some familiarity with its history and scope should prove valuable. 
It was once of high authority throughout the Iberian Peninsula and in all 
other regions under either Spanish or Portuguese sovereignty, and is still 
useful in tracing and explaining present law. In the United States it is in- 
teresting to find that the annotations of the latest edition of the Louisiana 
Civil Code? cite Las Siete Partidas under about one-seventh of the articles — 
to be exact, 479 times.* It would certainly be wrong to infer that similar 
importance attaches to the treatise throughout all regions of the United States 


Co., 151 Mass. 515, 24 N. E. 860 (1889); Hildreth v. Thibodeau, 186 Mass. 83, 
71 N. E. 111 (1904) ]; McGrann.v. Allen, 291 Pa. 574, 140 Atl. 552 (1928) (laches 
and limitations in the exclusive jurisdiction) p. 413; New York Life Ins. Co. v. 
Marotta, 57 F.(2d) 1038 (C. C. A. 3d, 1932) (innocent misrepresentation as a 
ground for rescission) p. 620; Van Senden v. O’Brien, 58 F.(2d) 689 (App. D. C. 
1932) (inadequacy of consideration as evidence of fraud) p. 658; Burr v. Blooms- 
burg, tor N. J. Eq. 615, 138 Atl. 876 (1927) (equitable replevin of a unique 
chattel) p. 1014; General Securities Corp. v. Welton, 223 Ala. 299, 135 So. 329 
(1931) (rejecting the doctrine of mutuality of remedy as a ground for denying 
specific performance) p. 1020, 

16 See p. v. 

* Professor of Law, Harvard Law School. 


1 See Francisco MarTINEz Martina, Ensayo Historico-Cririco (1808) 272-73. 

2 Dart’s La. Civ. Cope (1932). 

3 Such is the result of a count made for the reviewer by Professor C. C. Williams 
of West Virginia University. 
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that were formerly Spanish, yet its importance is still vast in Puerto Rico 
and the Philippines. 

The Spanish text is usually said to have been completed about 1265, the 
first printed edition being dated 1491. The translator’s difficulties were 
obvious, yet his task was well accomplished, although his death before the 
book went to press resulted in much of the editorial work being done by 
others. The introduction was written by Mr. Lobingier, upon the basis of 
ten years of judicial service in the Philippines, and the bibliography was 
compiled by Mr. Vance, the Law Librarian of Congress. 

Turning the leaves rapidly, one finds that the seven parts, whence the 
work derives the name by which it is usually called, are entitled thus: First 
Partida, “ which treats of all the things that relate to the Catholic faith, 
which makes man know God through belief”; Second Partida, “ which treats 
of emperors, kings, and other great lords of the land, whose duty it is to 
preserve it with justice and truth”; Third Partida, “ which treats of justice, 
and how it should be dispensed methodically in each place by means of 
judicial decisions, and acts for the disposal of lawsuits”; Fourth Partida, 
“ which treats of betrothals and marriages ”; Fifth Partida, “ which treats of 
loans, sales, purchases, and exchanges, and all other contracts and agree- 
ments which men have with one another of every description whatsoever ”; 
Sixth Partida, “which treats of wills and inheritances”; Seventh Partida, 
“which treats of all the accusations and offenses which men commit and 
what punishment they deserve therefor ”. 

The First Partida opens with a dozen pages on the nature of laws and 
customs,‘ and thereafter is devoted to ecclesiastical topics, among which are 
some still of undoubted interest to lawyers. For example, it deals with the 
extent to which ecclesiastics were subject to ecclesiastical courts or to lay 
courts,® the jurisdiction of ecclesiastical courts over laymen,® the prohibi- 
tion against the study of law by persons bound by monastic vows,’ and the 
right of sanctuary in churches or cemeteries.® 

The Second Partida is devoted to government. It is acquainted with the 
distinction between power de jure and power de facto,® and it teaches the 
duty of a monarch to treat his subjects justly.1° It describes judges of 
original and appellate jurisdiction, and an ultimate appeal to the king in per- 
son.11_ As the king potentially exercised all functions, it does not refer to the 
Aristotelian passage distinguishing functions into legislative, executive, and 
judicial 1*—-an omission apparently intentional, as Aristotle is quoted no 
fewer than twenty times in this Partida, and at least twice elsewhere.1* 
Although the king’s duty to “love, honor, and protect his people” is stated 
repeatedly, there is given no form of coronation oath to serve, like the coro- 
nation oath taken in 1100 by Henry I of England, as an argumentative basis 
for a constitutional monarchy. Further, though in Spain, as in England, 
there were nobles, feudal privileges, and municipalities with chartered rights 
recognizing or creating local peculiarities in government, these matters re- 
ceive little attention. This is natural, since the prologue shows a purpose 


4 Partida I, titles, i, ii. ® Partida II, tit. i, laws 2-3. 

5 Partida I, tit. vi, laws 49-61. 1° Partida II, tit. i, law 10; titles ii-x, x—xi. 
6 Partida I, tit. vi, law 56. 11 Partida II, tit. ix, laws 18--19. 

7 Partida I, tit. vii, law 28. 12 ARISTOTLE, Poritics bk. IV, cc. 14-16. 

8 Partida I, tit. xi, laws 2-5. 18 Partida IV, tit. xxvii, laws 2, 5. 
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to promote uniformity throughout the realm. Similarly, though there is well 
known to have been in the thirteenth century a growth of more or less irregu- 
lar participation in legislation on the part of the prelates, the nobility, and 
the commonalty, nevertheless in the Partidas one finds no discussion of coun- 
cils and cortes. 

Unlike the first two Partidas, the remaining five contain numerous topics 
still of interest to lawyers, even those practicing only under the common law. 
Tastes differ so vastly that every reader will do well to examine the text of 
the treatise, guided by the brief statement which is prefixed to each Title 
and Law. He will inevitably have an interesting adventure. Even if he 
merely opens the book at random here and there, not stopping on anti- 
quarian topics, he will find matter on judges and arbitrators,1* advocates,1® 
disbarment,!® maritime law,1* agency,!* and countless other topics. If he 
inclines to systematic and thorough examination of some one topic, he will 
find that the introduction to this edition has foreseen his needs and has 
carefully collected from all parts of the treatise citations to the passages bear- 
ing on topics now known to our own system of law.’® Those eighteen pages 
of the introduction are useful not only for the citations but also for the 
occasional condensations and comments. 

The special purpose of Las Siete Partidas may be gathered from the pro- 
logue, not reproduced in the present translation.2° It is written in the name 
of Alfonso the Tenth, King of Castile, commonly known as Alfonso the Wise, 
also as Alonzo, and as the Learned. It emphasizes the necessity that kings 
and other persons administering justice should know not merely the law 
but also the reasons underlying it, but does not enlarge upon difficulties in 
ascertaining what the law then was, nor upon necessities for improving it. 
Thus the reader approaching the work through the prologue had adequate 
warning that the work might be not so much a mere statement of law as a 
series of discourses about law, and indeed about kindred topics also. 

The method of the work was much of a novelty. Not that there was any 
originality in the concept that law should be systematically collected and au- 
thoritatively promulgated. In Spain that was a very old idea. It is true 
that neither primitive times nor the six centuries of Roman domination had 
left any systematic statement of the law prevailing in any part of the penin- 
sula. Yet almost eight hundred years before the Partidas, Euric, the king of 
the Visigoths, had promulgated, between 470 and 475, the so-called code that 
bears his name—the earliest of those monuments of Germanic law now 
termed in the aggregate Leges Barberorum. About three thousand words 
are supposed to’ remain, including conjectural restorations.2! About 506, 
Euric’s son and successor, Alaric II, wishing, like some other monarchs, to 
permit the use of the Roman system by such of his subjects as were accus- 
tomed to it, promulgated the compilation of Roman law termed both Bre- 


14 Partida III, tit. iv. 

15 Partida III, tit. vi, laws 2-6, 13. 

16 Partida III, tit. vi, laws 11, 15. 

17 Partida V, tit. ix. 

18 Partida III, tit. v. See also Partida VIII, tit. x, law 17; tit. xiii, law 
4; tit. xv, law 3; tit. xxxiv, rule 7. 

19 Pp. lix—Ixxvii. 
‘ 20 ha 1 Las Stete Partipas (Madrid 1843-44) iii; 2 Los Cépicos EsPpANOLES 

1872) 1. 
21 See the fragments collected in ZeumER, LecEs VisicoTHoRUM (1902) 1-31. 
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viarium Alaricianum and Lex Romana Visigothorum.22. It antedates the 
reign of Justinian. It differs from Euric’s compilation in being a statement 
not of Teutonic but of Roman law; but resembles it in being in the Latin 
language, in being devoid of discussion, and in being addressed to only a part 
of the king’s subjects. In the next century the two old codes were replaced 
by one new code applicable to the whole population; and this new code, with 
a text originally in Latin and later in Spanish, with various revisions and under 
several names, lasted for more than a thousand years. Perhaps the name 
most frequently assigned to it is Fuero Juzgo.2* There were two other im- 
portant codes in force in Castile at the time of the framing of the Partidas. 
They were the Fuero Viejo ** and the Fuero Real.?5 Of the codes contempo- 
rary with the Partidas it must be said that, like their predecessors, they were 
composed chiefly of rather brief statements of mere law, notwithstanding the 
presence of theoretical and hortatory matter in preambles, and occasionally 
elsewhere. 

Then came Las Siete Partidas, so rich in matter of a literary and hortatory 
form, and so lavish in language, that in bulk it was more than three times the 
size of the Fuero Juzgo, the Fuero Viejo, and the Fuero Real combined. It 
contained, to be sure, some new provisions; but the increase in size was 
principally due to the expository form, and also to the presence of topics not 
strictly technical from the legal profession’s point of view today. An obvious 
reason is that the work comes, in fact, from an atmosphere in which church 
and state were closely connected and in which discussions about them could 
not be kept completely apart. Yet the treatise is so arranged that the reader 
wishing only technical topics is not discommoded by the presence of matter 
presented for more discursive minds. 

From the prologue and the treatise itself commentators have inferred that 
the treatise was meant to have the force of a statute. Alfonso the Wise did 
not promulgate it, however. The Fuero Juzgo, the Fuero Viejo, and the 
Fuero Real remained in full effect, save as limited by local fueros or other 
special documents. Nevertheless it seems that Las Siete Partidas rapidly be- 
came a favorite with judges, lawyers, and students, not only in Castile but 
also throughout the whole Iberian Peninsula. 

It was not until 1348 that the Partidas gained to some extent the force of 
statutory law. At that time, Alfonso XI, great-grandson of Alfonso the Wise, 
in accordance with the wishes of the cortes meeting in that year at Alcala, or- 
dained that cases not clearly covered by other laws should be decided in 
accordance with the Partidas.?® 

As a supplementary source of law, the work had either statutory or persua- 
sive authority throughout the whole Iberian Peninsula when Columbus sailed 
westward to acquire new territory for the Spanish crown. As the chief classic 
of the legal system that came with him, it took a high place in the legal 


22 See HaENeL, LEx ROMANA VISIGOTHORUM (1849); Conrat (CoHN), BREvi- 
ARIUM ALARICIANUM (1903). 

28 Called also merely Juzco, or Lier Jupicroru, Liser Jupicum, Forum 
Jupicum, Lex VisicoTHoRUM RECCESVINDIANA (from King Reccesvinth), or Lex 
VistcoTHoruUM. The latest edition of the Juzco is in ZeumeER, op. cit. supra note 
it. at 33. There is an English translation: P. Scott, THe VisicorHic 

IgIo). 

24 x Los Cépicos EspaNotes, op. cit. supra note 20, at 255. 

25 y Los Cépicos EspANOLEs, op. cit. supra note 20, at 353. 

26 y Los Cépicos EspANOLEs, op. cit. supra note 20, at 465-66. 
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history of the western hemisphere, even independently of the fact that in 
1530 Charles V expressly extended the laws of Castile to the Indies.** 

Thus, in the third century of its existence, the work officially encircled the 
globe; and now, after three more centuries have elapsed, the unofficial steps 
taken by the translator, editors, and publisher of this new edition have opened 
for the Partidas a new sphere by creating the possibility that the work 
may become the basis for increased interest in legal history and in comparison 
of legal systems. The history of Spanish law is a complicated, difficult, excit- 
ing subject, not yet exhausted. Who wrote the Partidas? Was the purpose 
political? What is the explanation of the literary style? To what extent are 
the sources prehistoric, Roman, German, ecclesiastical, Mosaic, Talmudic, 
Mohammedan, customary, statutory, decisional? How about feudalism, land 
tenure, local fueros, local courts, procedure? In the castles for which Castile 
was named, or in other places of deposit, are there documents resembling 
the manorial records and Year Books of England? What glosses or other 
changes have crept into the text of the Partidas? How should the work be 
ranked when compared with the other legal relics of that almost incomparable 
thirteenth century? Such are a few of the problems well fitted to bring 
the gentle excitements of the scholar’s life —a life no less varied and acute 
and imaginative than that of the detective. Even the least skillful will make 
a discovery that to him seems worthwhile — “a poor thing, but mine own”, 
as the homely phrase used to run. For example — but this review is already 


too long. 
EUGENE WAMBAUGH * 


BOOK NOTES 


THE CONSTITUTION OF THE IRISH FREE STATE. By Leo Kohn. London: 
George Allen & Unwin, Ltd. 1932. Pp. xviii, 423. 16s. 


Die VOLKERRECHTLICHE STELLUNG IRLANDS. By Michael Rynne. Miin- 
chen: Verlag von Duncker & Humblot. 1930. Pp. xii, 433. M. 27. 


Dr. Kohn presents in convenient form the original constitution and the 
amendments to date. He comments on the more important provisions, 
gives a list of constitutional cases in the Irish courts, and explains the re- 
stricted appeal to the Judicial Committee of the Privy Council. The book 
includes a timely discussion, from several viewpoints, of the amendment for 
cancelling both the oath of allegiance to the King and the requirement that 
amendments to the constitution must be within the terms of the Scheduled 
Treaty. The first half of the work is mainly historical. Chief Justice Hugh 
Kennedy has written a brief but valuable foreword. 

Although Dr. Rynne in his book emphasizes the status of Ireland in inter- 
national affairs, his treatment of the subject is so broad that he may fairly 
be said to provide a constitutional history of Ireland from the earliest times 
down to the present day. The rise of the Free State is carefully narrated, 


27 y RECOPILACION DE LEYES DE LOS REYNOs DE LAS Inp1As (1681) lib. II, tit. i, 


I, 2, folio 126b and marginal note. 
* Professor of Law, Emeritus, Harvard Law School. 
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and the pertinent documents are given in the original English. The book is 
well documented throughout, and contains a large bibliography. Both of j 
these books can be used advantageously in connection with Mr. Barran 
O’Briain’s The Irish Constitution. See Book Review (1930) 43 Harv. 4 
L. REv. 1316. 


THE FouNDATIONS OF AMERICAN CONSTITUTIONALISM. By Andrew C. 
McLaughlin. New York: The New York University Press. 1932. 
Pp. vii, 176. $3.00. 


These essays were delivered under a lectureship intended to provide a 
course “ with the purpose of inculcating a knowledge of the principles which 
animated the Puritan Fathers and early colonists; and of the influence they 4 
have exerted upon modern civilization.” (P.v.) Professor McLaughlin has - 
performed his assignment exceedingly well. Commencing with Robert tM 
Browne, the covenant, and the Separatist Church; considering the agree- 
ments made under “sea law”, such as the Mayflower Compact; and con- 
cluding with a study of the colonial trading companies —all set out in a 
pleasant and easy style — he emphasizes the essentially individualistic factors 
in these characteristic phenomena of the age which saw the beginnings of . 
America. Throughout both religious and commercial activities two ideas were 
prominent: the “natural” right of an individual to act for himself, and 
the equally “ natural ” right to associate with others in a binding compact. To 
such a philosophy are attributed our outstanding political contributions, the 
reign of law and, the federal nation. One may gain from Professor Mc- 

Laughlin a mistaken impression that there is no dissent from the proposi- 

tion that an unconstitutional law affords no protection to an officer acting 

under it, but the error is of little moment. What is worthwhile is the manner 

of treatment, exemplified by the spirited defense of the power of a court to 

void a legislative act. The book should foster an appreciation of the his- 

torical basis of our constitutionalism, a result the more desirable today when 

experimentation in government may cause us to lose sight of the continuity 

of its development. 


History OF THE LAw or DistREss FOR RENT AND DAMAGE FEASANT. By 
F. A. Enever. London: George Routledge & Sons, Ltd. 1931. Pp. xxxi, 


325. 15S. 
This book well deserves the accolade “learned and accurate” given by : 
Professor Edward Jenks in his Introduction. Writing in a charming and 


orderly style, the author deals historically with the law of distress and with 
its curb and brake, the action of replevin. The early common law is clearly 
and vividly analyzed and described, and the English origins are compared 
briefly with Irish, Welsh, Scotch, continental, and Roman analogies. Neces- 
sarily dry items on avowries and replications to avowries are garnished with 
examples of the boat, the swans, the greyhound, and the fishing net, which 
have been seized while doing damage. Statutory changes of this early period 
are aptly noted and supplemented with a chapter on modern legislation. The 
privilege of the mill stone and the smith’s anvil forecast the long list of 
articles exempt from execution in American states. One wishes for a similar 
study of the decline, survival, and adaptation of the English rules of distress 
on American soil. Whoever attempts it should know this book thoroughly. 


] 
a 
4 
| 


_1060 HARVARD LAW REVIEW 


Tue Law RELATING TO Town AND CounTRY PLANNING. By W. Ivor Jen- 
nings. London: Charles Knight & Co., Ltd. 1932. Pp. xxiv, 240. 
12s. 6d. 


The Town and Country Planning Act (22 & 23 Geo. V, c. 48 (1932)) is 
the latest step in the management of English living conditions, a regula- 
tion which had its genesis in a few general measures enacted shortly before 
the middle of the nineteenth century. The present legislation authorizes for 
the first time, the regulation of country development, a step made necessary 
by the desire of urban workers for country homes. New also are the pro- 
visions for the reorganization of towns, and the control of all land whether 
immediate development is in prospect or not. The book is designed to 
provide a means of easy reference to this complicated and comprehensive 
piece of legislation. Part I, consisting of some fifty pages, explains the history 
of the present enactment and its effect on projects already begun. The 
remainder of the book contains an annotation of the Act. Two valuable 
appendices deal with the law relating to the assessment of compensation; 
by which local authorities and landowners can determine the cost of any 
planning scheme. Tables of comparison relating the present act to that 
of 1925 are helpful in tracing the legislative history of each provision. An 
excellent index of more than thirty pages completes the value of the book 
as a reference manual. 
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